


retirement savings of many Australians. We believe those clients should have the benefit
of the full array of legitimate investment strategies in respect of Australian equities.

5. BGIAL believes that limiting or prohibiting the practice of short selling has the long term
risk of adversely impacting market liquidity and trading volumes, investment mandates,
efficient price discovery and stock lending activity. This may cause the Australian capital
markets to experience adverse effects, especially in the longer term. BGIAL estimates
that a third of the capital traded in Australian markets is traded and invested on behalf of
offshore investors. Inconsistency in market regulation between the Australian market and
the other major developed world jurisdictions may jeopardise the interest of major
offshore investors in Australian businesses and the Australian economy generally.

It also should be noted that short selling facilitates a variety of hedging, arbitrage and other
risk management activities.

Given the benefits associated with short selling, BGIAL submits that any changes to market
rules and/or regulation should maintain the opportunity for these benefits without
compromising market integrity, international competitiveness, and investor confidence.
Accordingly, we support short selling being permitted with appropriate disclosure directly to
ASX or ASIC.

Submissions on permanent disclosure and reporting obligations

Of the options proposed by the exposure draft Bill to require the disclosure of covered short
sale transactions on Australian financial markets, BGIAL supports the implementation of
option three. We consider that such action would promote market integrity whilst providing
ASIC and ASX with the necessary information to combat market manipulation. More
specifically:

e BGIAL submits that the disclosure of short sale positions by market participants should
only be required directly to the ASX and/or ASIC. This would allow investment
managers to keep their strategic and proprietary trading positions involving short sales
confidential.

e We submit that investors should only be required to disclose an aggregate of all their
short positions on a company by company basis. In our view, the provision of
disaggregated information would not provide any additional regulatory benefit, nor
increase the effectiveness of disclosure.

e We also support the incorporation of a de minimus exemption for reporting (perhaps only
requiring disclosure of shorts greater than 0.5% of a company’s outstanding shares
initially, reducing as systems are developed to a lower threshold), consistent with
requirements currently imposed by the SEC and FSA.

e Additionally, we support consistency of the proposed short selling disclosure regime with
other existing individual reporting obligations, including the disclosure of substantial
share holdings (positions exceeding 5% of the underlying stock).

Disclosure of covered short sales to brokers

BGIAL does not support the disclosure and identification of short sales to other market
participants. We believe that the disclosure of short positions to brokers (as proposed in
option two) may result in commercially sensitive and active investment research related
information being exposed to other investors and market participants. We believe this will



actually be counter-productive to the objectives of the disclosure requirements, with potential
to encourage market manipulation. It will also facilitate free rider behaviour (including front
running strategies), and ultimately act as a disincentive for active investment research.
BGIAL invests a significant amount into active investment research and would be
discouraged from continuing such investment if it were to effectively become available to
other investors and market participants.

I have personally spoken with a number of our clients (being predominantly trustees of large
superannuation funds). They have expressed strong support for the views expressed above, on
the basis that as trustees and fiduciaries themselves they are deeply concerned at the prospect
of short positions held by them beneficially for their members being disclosed to market
participants. We believe it is important to bear in mind that short holdings of funds managed
by investment managers like BGIAL are ultimately beneficially owned by superannuation
fund members. Any adverse impact arising from inappropriate disclosure (such as front
running or free riding) will be felt by those superannuants whose money we manage.

Securities lending clarification

We note that during the current temporary short selling ban, ASIC has adopted a no action
position in relation to persons who have placed portfolio securities into a securities lending
program and who wish to sell those securities before they have completed a recall of those
securities from the program. ASIC’s no action position allows an owner of securities to sell
its securities from the program in the usual way. This has clarified existing market stock
lending practices. We support a continuation of this position for owners selling from stock
lending portfolios in any permanent regulatory framework.

In passing, we note that securities lending is a valuable mechanism used by market
participants to provide the liquidity needed to facilitate transactions such as risk arbitrage,
hedging strategies, swaps and basic collateralisation. At the same time, it provides a low risk
opportunity for the lender (in BGIAL’s case, our long only portfolios) to receive low risk
enhancements to yield.

Application of the uptick rule for covered short selling

Given the enhancements to the disclosure and reporting of short selling positions outlined
above, we believe that the ASX's uptick rule should not be applied to covered short selling.
The rule’s application would impose an artificial limitation on sell orders without necessarily
combating market manipulation and fraud concerns. We note that the rule has been removed
in many other developed countries.

Naked short selling for legitimate purposes

While BGIAL as an investment manager has no need to engage in naked short selling, we
note that it may be very important for market makers and index arbitragers. The rationale for
those participants to engage in naked short selling is efficiency and timeliness. When limited
to designated market participants with legitimate purposes, we believe naked short selling
would not cause settlement risk or risk of market manipulation. By way of illustration, our
U.S. affiliate has exchange traded funds that are cross-listed on ASX (known as “iShares”).
The viability of the ASX cross-listing is dependent on market makers entering short sales that
are technically naked’, due to the cross-listing structure (based on CHESS Depository
Interests) and the time zones involved. We would support the Corporations Act or
Regulations accommodating appropriate exemptions for legitimate naked short selling by

! This has necessitated an approach to ASIC for a no action declaration, to enable the market makers to
continue to operate effectively.



market makers, together with ASIC being empowered to issue Class Orders to address other
legitimate cases that emerge from time to time.

We believe that the approach supported above will promote certainty and confidence in the
Australian capital market, while also upholding its robustness and efficiency. We also observe
that there is significant misinformation (in the media particularly) falsely attributing blame for
the failure of certain companies to short selling per se. We believe the language the
Government, ASIC and ASX use in framing and releasing the permanent legislation and
regulations is very important in helping to correct misconceptions of short selling’s role.

Thank you for considering our comments, and if you have any questions with regards to
BGIAL’s submission, please do not hesitate to contact me.

ZU;—

Morry aked
Chief Executive Officer

Cc: Mr Tony D'Aloisio
Chairman
Australian Securities and Investments Commission



