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EXECUTIVE SUMMARY

Ticket onselling practices, and particularly ticket scalping, can cause consumers concern,
particularly when they miss out on a ticket to an event they want to attend. While this is so,
the actions of consumers and developments in technology play a vital role in driving
markets, particularly competition and innovation. Effective participation relies on consumers
being well informed about markets in which they participate. CCAAC found that it is
important to examine the characteristics of the ticket market to understand concerns raised
by consumers.

Whilst the broad issue of ticket onselling does not cause significant consumer detriment,
CCAAC found that some consumer dissatisfaction can arise from the operation of the ticket
market. Consumer concerns about specific issues related to ticket onselling include issues
about the transferability of tickets, transparency in ticket allocation and fair access to tickets.

CCAAC recognises that consumer dissatisfaction can be widespread. However, this is often a
result of market forces when high demand exceeds limited supply, particularly for popular
events, rather than as a direct result of ticket onselling. CCAAC found that technology is a
major contributor to tickets being sold out quickly. The internet allows many consumers to
purchase tickets concurrently, with an average of three tickets being bought at any one time
by each consumer. Resale websites are also used by consumers to onsell unwanted tickets.

Ticket onselling can have positive impacts for both consumers and suppliers. For consumers,
the benefits include providing an alternative avenue to access tickets, particularly for
popular events, offering convenience and allowing tickets to be transferred. For suppliers,
ticket onselling can assist increases in ticket sales, improve crowd attendance and promote
publicity for events.

CCAAC considers that the existing consumer protection regulatory framework in Australia,
which will be further enhanced by the Australian Consumer Law, is adequate to protect
consumers from unfair trading practices. As such, CCAAC believes that industry can
respond to the specific consumer concerns.



FINDINGS

Chapter 2

The level of unauthorised onselling in Australia is low, due to:

- few sold out events in Australia each year, where sell out events and sell out ticket
category or seating type are a precondition for a strong secondary market;

- the number of onsold tickets for popular events being low compared to the total
number of tickets sold; and

- ticket onselling being less common in Australia than in some other markets, such as
the United States and the United Kingdom.

Technology and in particular the internet is allowing consumers to engage in the
practice of ticket onselling.

Widespread use of the online environment has heightened the visibility of ticket
onselling.

Technology has enabled many tickets to be purchased concurrently, with an average of
one to three tickets being bought at any one time by each consumer. This contributes to
events being sold out quickly.

The broad issue of ticket onselling does not cause significant consumer detriment,
however, there are concerns about specific issues related to onselling. These include
issues such as the transferability of tickets, transparency in ticket allocation and fair
access to tickets.



Findings (continued)

Chapter 3

* Onselling can have positive and negative impacts for both consumers and suppliers.

- For consumers, where onselling is allowed, it provides greater access to tickets,
convenience and the ability to transfer tickets. From an economic perspective,
onselling allocates tickets to those with the greatest willingness to pay and provides
efficiency gains.

- The negative impacts of ticket onselling for consumers predominately relate to
dissatisfaction, particularly about fair access to tickets and a perception that ticket
onselling is a problem. This perception has been enhanced by the increased visibility
of the secondary market as a result of the internet.

- Onselling has benefits for suppliers including increased publicity, revenue and
attendance at events. Onselling can also reduce the risks for suppliers associated
with staging an event.

- Onselling may impact on suppliers’ reputation and goodwill, lower their returns
and undermine certain objectives, such as providing fans with access to affordable
tickets.

Chapter 4

+ The existing consumer protection regulatory framework in Australia, which will be
enhanced by the Australian Consumer Law, is adequate to protect consumers from
unfair trading practices in the ticket market.

— There are issues associated with the enforcement of industry-specific regulation due
to the disorganised nature of the secondary market.

Chapter 5

+ Industry can respond to specific consumer concerns in relation to ticket transferability,
fair access to tickets and transparency of ticket allocations, in a number of ways.
— These concerns could be addressed through industry action such as primary ticket

distribution methods and the transfer of tickets in some situations.

— A mechanism to address consumer concerns is a voluntary industry led code of
practice which encourages participation of all stakeholders to promote industry
wide standards to better inform consumers.

vi
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GLOSSARY

ACL Australian Consumer Law
CCAAC Commonwealth Consumer Affairs Advisory Council
MCCA Ministerial Council of Consumer Affairs, made up of Ministers responsible

for consumer affairs from the Australian, New Zealand and state and
territory governments.

TPA Trade Practices Act 1974






1 INTRODUCTION

CONTEXT OF THE REVIEW

The NSW Minister for Fair Trading, the Hon Virginia Judge MP, raised consumer concerns
about ticket onselling practices at the Ministerial Council on Consumer Affairs (MCCA)
meeting on 4 December 2009. MCCA asked the then Minister for Competition Policy and
Consumer Affairs, the Hon Dr Craig Emerson MP, to invite the Commonwealth Consumer
Affairs Advisory Council (CCAAC) to examine the practice of ticket onselling. CCAAC
agreed to conduct the review with the assistance of NSW Fair Trading. CCAAC, under its
terms of reference! and in consideration of MCCA'’s interest in this issue, examined the
practice of ticket onselling. This examination explored possible responses including
regulatory and non-regulatory options.

Purpose

CCAAC examined ticket onselling practices in the context of consumer protection to
determine the impact of these practices on consumers. On 26 May 2010, CCAAC released an
Issues Paper, Ticket scalping: Ticket onselling and consumers, which explored the current market
for ticket selling and onselling and possible responses which might address any apparent
consumer concerns.

Interested parties were invited to comment on the paper and written submissions closed on
23 July 2010. CCAAC received 25 written submissions. CCAAC also conducted a series of
targeted consultations and NSW Fair Trading conducted a Roundtable with interested
stakeholders.2 A range of stakeholders contributed to the process, including individual
consumers, businesses, academics and consumer agencies.?

In addition to the Issues Paper, an online Ticket Scalping Consumer Survey (the online survey)
was conducted by NSW Fair Trading to examine consumers’ experiences in relation to ticket
onselling. The survey was available to consumers from 30 June 2010 to 31 August 2010.
During this period 294 respondents participated in the online survey.

NSW Fair Trading also commissioned a Newspoll Ticket Scalping Study (the study) from
12-14 November 2010. The study interviewed 332 respondents using a random sample
selection process in NSW .4

Appendix A Terms of Reference.

The consultation process is at Appendix B.

A list of submissions is at Appendix C. A summary of stakeholder submissions is at Appendix D.
Further details about the Ticket Scalping Consumer Survey and the Newspoll Ticket Scalping Study are at
Appendix E.
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CONSUMERS AND THE TICKET MARKET

The ticket selling market has undergone significant change over the past 20 years. As with
most goods and services, regulatory reform, more open global markets, the development of
new technologies and the growth of consumer services have been agents of change.5 These
changes have increased the need for consumers to have information about product
availability and how products are marketed and sold.

New technologies have revolutionized ticket onselling, with online sales often replacing
‘scalpers’® or ‘touts’ outside event venues. Technology provides new and flexible
approaches to manage event promotion and ticketing selling. These approaches challenge
traditional thinking about ticket onselling as well as providing opportunities to change the
usual methods of ticket distribution.

During the last ten years the ticket market has been examined by State and Territory
governments and industry bodies.” In May 2010, for example, Live Performance Australia
(LPA) released a benchmark study on the economic size and scope of the Australian live
performance industry.8 This study reported the industry’s contribution to the economy is in
excess of $1 billion. It highlighted the diversity within the industry ranging from ballet and
dance to classical music and rock festivals

Defining the problem

CCAAC acknowledges there are challenges for policy makers in detecting and evaluating
consumer problems and determining whether consumer detriment requires government
action. The Organisation for Economic Co-operation and Development (OECD) Consumer
Policy Toolkit, and specifically its Process of consumer policy making® has guided CCAAC in
considering this issue (see Figure 1). CCAAC has used a number of methods to determine
consumer detriment including assessment of complaints data, consumer surveys,
independent research and consultation with stakeholders

The Consumer Policy Toolkit defines consumer detriment as a loss in economic welfare if
consumers are misled into making purchases of goods and services which they would not
otherwise have made or if they pay more for purchases than they would if they had been
better informed.10

5  Organisation for Economic Co-operation and Development 2010, Consumer Policy Toolkit, p 16.

6 A scalper is a seller who buys something (esp. a ticket) at a face value (or less) and then tries to resell it for a
higher price: Garner, B 2004, Black’s Law Dictionary Eighth Edition, United States of America.

7 See, for example, Sport and Recreation, Victoria 2001, Controlling Ticket Scalping and Improving Major
Event Ticketing Practices, A Discussion Paper, Victoria.

8  Live Performance Australia (LPA), May 2010, Size & Scope of the live entertainment industry.

9  Organisation for Economic Co-operation and Development 2010, Consumer Policy Toolkit, p 11.

10  Organisation for Economic Co-operation and Development 2010, Consumer Policy Toolkit, p 52.



Figure 1: Process of consumer policy making

step1 | Whatisthe ‘ _
problem? Define the consumer problem and its source
V
Step 2 | How serious

Measure consumer detriment

is it? =
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required? — apolicy action

T

Step 4 What are Set a policy objective and identify the range
the options? == of policy options

v

Step 5 What option

is best? Evaluate options and select a policy action

How effective
is the policy?

Step 6

Develop a policy review process to evaluate
the effectiveness of the policy

Decide whether
to continue, modify
or terminate the policy

Source: OECD Consumer Policy Toolkit.

The online survey conducted by NSW Fair Trading highlighted a distinction between
consumer detriment and dissatisfaction in the ticket market. Consumer detriment arises
when consumers buy onsold tickets which are invalid, for example, when organisers cancel
tickets which have been sold in breach of their terms and conditions. While complaints data
indicates issues relating to ticketing are limited, consumer detriment, experienced as
dissatisfaction with the operation of the ticket market, exists.!t CCAAC acknowledges that
whilst consumer detriment may not be significant in the ticket market, consumer
dissatisfaction can arise from the operation of the ticket market. Ticket onselling can be
concern for consumers when they are unable to access tickets to a highly sought after event.

The online survey found that consumers who purchase onsold tickets are generally satisfied.
However, some survey participants disagree with the practice of ticket onselling. This is
consistent with recent studies that note there is a degree of consumer hostility towards ticket
onselling.12

According to the OECD’s Process of consumer policy making, the nature of the consumer
problem needs to be identified as a first step in the consumer policy making process.3
CCAAC found problems related to ticket onselling are centred on consumer dissatisfaction
demonstrated by consumer’s perception of unfairness rather than on significant levels of
consumer detriment. Whilst levels of consumer detriment are low, CCAAC is of the view
that consumers may experience dissatisfaction and are often frustrated by various issues

11  See Appendix F.

12 Leslie, P and Sorensen, A 2009, The welfare effects of ticket resale, Stanford University, p 1. This is further
supported by the Newspoll Ticket Scalping Study undertaken by NSW Fair Trading, which found that 73 per
cent of people responding to the study think ticket scalping should not be allowed. See Appendix E.

13 Organisation for Economic Co-operation and Development 2010, Consumer Policy Toolkit, p 11.




related to unfairness. These issues include access to tickets and online sales causing tickets to
sell out quickly.4

Defining ticket onselling

CCAAC found there are a number of terms used to describe and explain ticket selling and
onselling. For the purpose of consistency and clarity, the following definitions are used in
this report:

» ‘Ticket onselling’ is the practice of selling a previously purchased ticket. Tickets can be
on sold with or without the authorisation of the performer or event promoter;

» ‘Authorised onselling’ is the practice of onselling tickets with the authorisation of the
performer or promoter. This includes authorised agents, individuals and vendors who
onsell tickets in accordance with the terms and conditions outlined on the ticket;

* ‘Unauthorised onselling’ is the practice of onselling tickets without the authorisation of
the performer or promoter;

* ‘Opportunistic onselling’ is the unauthorised onselling of a ticket that was originally
obtained for personal use; and

» ‘Ticket scalping’ is the unauthorised onselling of tickets, usually at a price higher than the
ticket’s original face value, purchased with the intention of making a profit.

14  http:/ /forums.whirlpool.net.au/archive/829487'] hate scalpers’. Sourced 17 November 2010.



Figure 2 summarises the various terms used to describe the ticket onselling market.
Figure 2: Defining ticket onselling

Primary ticket market

Secondary ticket market: ticket onselling

Unauthorised onselling Authorised onselling

Ticket
scalping

Consumer protection

In Australia, generic consumer protection laws, which include the Trade Practices Act 1974
(TPA) and State and Territory fair trading laws, provide the overarching regulatory
framework to protect consumers when they purchase goods and services. Some States and
Territories also have specific laws to regulate ticket onselling in certain circumstances.
Significant reforms have occurred recently to the TPA. The Australian Consumer Law (ACL)
represents the largest reform to Australia’s consumer laws and will take effect on

1 January 2011. It will introduce a single, national law for fair trading and consumer
protection, which applies in all jurisdictions, to all sectors of the economy and to all
consumers and businesses.!5

STRUCTURE OF THE REPORT

This report explores a variety of issues relating to ticket onselling. Chapter 2 examines the
current ticket market which includes the primary and secondary market. Chapter 3 examines
the functions of the secondary ticket market, providing an economic perspective of ticket
onselling and its social impacts. Chapter 4 outlines the current regulatory framework in
Australia and the regulatory environment in some overseas countries. Chapter 5 details a
number of industry led approaches to ticket onselling and the final chapter discusses
CCAAC's findings.

15  Details about the ACL are at www.consumerlaw.gov.au.






2 THE MARKET

The entertainment and sporting events industries form a substantial market in Australia and
make up an important part of the economy. In 2007, Australians spent $1.23 billion on close
to 19 million tickets for live performances (excluding sporting events).1® The market for the
sale and purchase of tickets to performances, sporting and live entertainment events can be
divided into two main categories — the primary ticket market and the secondary ticket
market.

THE PRIMARY MARKET

The primary ticket market is where tickets are originally released for sale. There are various
participants in the primary market, including performers (such as actors, musicians and
sportspeople), event organisers and producers (such as sporting bodies), event promoters
(such as tour companies), venue operators and ticket agencies (such as Ticketmaster,
Ticketek and Moshtix).

Ticketek and Ticketmaster are the two largest ticket agencies in Australia, selling tickets to
major sporting and live entertainment events, and control a large share of the ticket sales
market through exclusive ticketing arrangements with major venues. These exclusive
ticketing arrangements are not unique to Australia. For instance, in the United States,
Ticketmaster manages a large number of well-known performers (such as Madonna, U2 and
Jay-Z), owns most of the amphitheatres and controls many clubs and theatres.1”

CCAAC found that industry participants have adopted measures in the primary market to
prevent unauthorised ticket onselling, such as to maintain goodwill and for financial
reasons. These include improving ways tickets are originally marketed and distributed to the
public, cancelling onsold tickets and delaying the dispatch of tickets until closer to the
event.!8 Ticket selling websites are also monitored to check that purchases are within
maximum ticket limits and online auction sites monitored to check for tickets that are being
onsold without permission.!® Despite the use of these methods unauthorised onselling in the
secondary ticket market exists in Australia.

16 CHOICE, Ticketing - exposing hidden costs, last updated 30 March 2009, Available:
http:/ /www.choice.com.au/Reviews-and-Tests/ Money/Shopping-and-Legal /Shopping/ Ticketing-
hidden-costs/P/Introduction.aspx (accessed 1 October 2010).

17 eBay, p3.7.

18 Ticketek & Creative Festival Entertainment Pty Ltd, CCAAC face-to-face consultation, 6 October 2010;
COMPPS, p 3.

19 Ticketek, CCAAC face-to-face consultation, 6 October 2010.



THE SECONDARY MARKET

Some consumers choose to bypass the primary market to buy tickets in the secondary
market.20 In the secondary market, tickets purchased in the primary market are onsold at a
higher price, lower price or at their original face value. To this end, ticket onsellers assume a
risk if tickets cannot be onsold or are onsold below the original price.

The characteristics of the secondary market

CCAAC found that ticket onselling is not a major issue for most parts of the industry in
Australia. Unlike the UK and US where ticket scalping is prevalent and organised, ticket
onselling is less prevalent in Australia. This is due to differences in the size of the market,
audience and venues.?! For instance, ticket resales account for around 20 per cent of all ticket
sales in the US,22 whilst the estimated market share of Australia’s main authorised ticket
onseller, Showbiz, is between 5 and 7 per cent of all ticket sales.??

High demand for tickets, sell out shows and sell out ticket category or seating type are
necessary preconditions for a strong secondary market.2* Situations such as popular concerts
and grand final sporting events attract scalpers.> While opera, theatre and ballet tickets are
sometimes offered for resale at a premium, this is believed to be relatively rare.26 In
Australia, the number of sold out events each year is low and, given the total number of
tickets sold, the proportion of tickets that are successfully scalped is said to be very few.2”
For example, eBay submitted that the 2005 Australia v Uruguay Soccer World Cup qualifier
game was a sell out and attended by more than 82,000 people, with the number of tickets
resold on eBay estimated to be less than 0.9 per cent of the total number of tickets sold.2
CCAAC found that ticket onselling is low in Australia given the size of the secondary market
and the necessary precondition of having a sell out event.

CCAAC notes that while ticket prices in the secondary market are typically set higher than in
the primary market (for example, tickets to the 2010 Australian Football League (AFL) Grand
Final were being offered for $1,299 where their face value was $270),2 there is a difference
between the advertised resale price and the actual resale price for a ticket. That is, despite a
ticket being advertised for resale at a mark-up of its face value, this may not necessarily
represent the final ticket price. There are also instances where the final ticket price is below
the face value of the ticket. For example, events at which the average listed price on eBay was
below the original ticket price included the November 2008 Britney Spears concert in
Sydney, the April 2006 Rolling Stones concert at Sydney’s Telstra Stadium and the third State
of Origin Game in Sydney in July 2010.30

20 Leslie, P and Sorensen, A 2009, The welfare effects of ticket resale, Stanford University.
21  Showbiz, p7.

22 eBay,p3.9.

23  Showbiz, CCAAC face-to-face consultation, 6 October 2010
24 Moshtix, face-to-face consultations, 6 October 2010.

25 LPA,pl.

26 LPA,pl

27  Showbiz, CCAAC face-to-face consultation, 6 October 2010.
28 eBay, p3.25.

29 COMPPS, p 2.

30 eBay,p22.



Participants in the secondary market®
Authorised onsellers®

CCAAC acknowledges the allocation of tickets, limits on the number of tickets that can be
purchased, resale prices for tickets, terms of resale and marketing arrangements are a
business decision for promoters and sporting clubs.?* For example, sporting bodies such as
Tennis Australia license a number of authorised onsellers, such as travel companies, to buy
and onsell tickets to its tournaments as part of package deals with tickets, travel and
accommodation.?* Ticket packages offer supporters a different experience and an enhanced
level of service at events, and can provide a significant revenue stream for promoters and
sporting clubs.3

Unauthorised onsellers®

Technology has given consumers the opportunity to engage in onselling to sell unwanted
tickets. CCAAC found that there has been a reduction in the distinction between “ticket
scalping’ (reselling with the intention to profit) and ‘opportunistic onselling” (reselling a
ticket originally purchased for personal use). People who may appear to be scalpers are often
consumers who for one reason or another cannot use a ticket.3” Statistics provided by eBay
found that 78 per cent of ticket sales are consumer-to-consumer sales, involving individuals
selling an average of only one to two tickets a year.3

Causes of the secondary market

The characteristics of the primary market and the activities of promoters are part of the
reasons for the existence of the secondary market. CCAAC considers it is important to
explore these reasons in order to better understand the secondary market. Characteristics
and activities which contribute to onselling include: 3

 setting the original price of the ticket below its market value (underpricing), thereby
creating profit opportunities for tickets to be resold at a higher price;

* demand for tickets exceeding supply, so that the shortage creates incentives for tickets to
be resold at a premium to those who are willing to pay higher prices;

31 See Figure 2 ‘Defining ticket onselling’, page 13.

32 ‘Authorised onselling’ is the practice of onselling tickets with the authorisation of the performer or
promoter. This includes authorised secondary agents, individuals and vendors who on sell tickets in
accordance with the terms and conditions outlined on the ticket.

33  Showbiz, p 4; Ticketek, CCAAC face-to-face consultation, 6 October 2010.

34 Tennis Australia, p 4.

35 COMPPS, p 4.

36 ‘Unauthorised onselling’ is the practice of onselling tickets without the authorisation of the performer or
promoter. See page 13.

37  Mr Denis West, p 1.

38 eBay, Section 2, p 3. eBay also notes that approximately one in four ticket listings on its site results in no sale.

39 eBay, p 3.19; CHOICE, p 2; Depken, CA 2006 ‘Another look at anti-scalping laws: Theory and evidence’,
Public Choice Vol 130, pp 55-77; Courty, P 2000, ‘An economic guide to ticket pricing in the entertainment
industry’, Recherches Economiques — Louvian Economic Review 66(1), p 185.



onsellers having early or priority access to in-demand tickets through pre-sales or priority
allocations programs;

a lack of variation of prices between tickets based on quality, which provides
opportunities for tickets to be resold at different prices based on the differences in quality;

when tickets are released in advance to members or subscribers through pre-sales, thereby
encouraging onselling when personal circumstances change and individuals want to
offload unwanted tickets; and

when popular events sell out quickly, which can direct some disappointed fans to the
secondary market.

Reasons for underpricing

Event promoters are usually responsible for determining the face value of their tickets. Most
authorised ticket agents have no control over ticket prices, although some venues offer
tickets at discounted prices closer to the time of the event. Pricing tickets below what the
market is willing to support (underpricing) is said to encourage scalping.*® However,
underpricing is not always a result of an inefficient market or a market failure; rather the
original price could indicate that promoters are taking into account factors other than
demand when setting ticket prices.#! Consultations with industry revealed that pricing
decisions are influenced by a variety of factors and considerations, including the level of
demand, the promoter’s revenue model and social objectives. CCAAC found that the
common reasons for underpricing include to:

generate reliable revenue by attracting demand and maximising attendance, with
additional revenue from television ratings and sponsorship deals;*

provide fans with access to affordable tickets and value for money;*
remain competitive in price with earlier shows and other similar events;*

guarantee the success of future events by retaining the loyalty of existing fans and
creating goodwill amongst consumers;*

encourage fans to spend more inside the venue on merchandise sales, food and drinks
and membership sales;* and

minimise risk by ensuring the sale of more tickets.*”
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eBay, p 3.19; CHOICE, p 2; Depken, CA 2006 ‘Another look at anti-scalping laws: Theory and evidence’,
Public Choice Vol 130, pp 55-77; Courty, P 2000, ‘' An economic guide to ticket pricing in the entertainment
industry’, Recherches Economiques — Louvian Economic Review 66(1), p 185.

NZ Ministry of Consumer Affairs, p 3.

Live Performance Australia 2006, Ticket Scalping Discussion Paper, Victoria, p 5.

COMPPS, p 1; Cricket Australia, pp 2-3.

COMPPS, p 1.

Courty, P 2000, “An economic guide to ticket pricing in the entertainment industry’, Recherches Economiques -
Louwvian Economic Review 66(1), p 186.

Live Performance Australia 2006, Ticket Scalping Discussion Paper, Victoria p 5; Seabrook, ] 2009, ‘“The price of
a ticket” The New Yorker, pp 34-42; COMPPS, p 1.
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Sporting events

Evidence from submissions and consultations revealed that some professional sporting clubs
choose to underprice to meet a social objective of ensuring their events are accessible to as
many people as possible, including grass-roots supporters, families and those who cannot
afford to pay market prices for tickets.*8 Not-for-profit sporting associations, such as Tennis
Australia and Cricket Australia, undertake extensive analysis to determine what are fair,
reasonable and appropriate ticket prices for buyers, and which can generate sufficient
revenue to continue staging major sporting events.*® The National Rugby League (NRL)
reported that in setting prices for its grand final tickets, consideration is given to pricing the
lowest category tickets at a level that is affordable to supporters, noting that some supporters
may wish to attend all four weeks of the Finals Series.50

Example: Tennis Australia®

For a not-for-profit organisation like Tennis Australia, it is particularly important to generate
sufficient revenue to continue staging major sporting events, to continue investing in
grass-root activities and to develop current and future elite sport stars. As such it invests a
significant amount of time and resources in ensuring that ticket prices are set within ranges
that balance out the need to provide access to as many people as possible, whilst also
ensuring an appropriate commercial return on investment.

In this respect a number of sporting clubs have implemented measures to reduce
unauthorised onselling, for example, by restricting early access to tickets to ‘genuine’
supporters through strict pre-registration requirements or by limiting the maximum number
of tickets that can be purchased by any single person.52

THE IMPACT OF TECHNOLOGY

During consultations CCAAC found that technology has had a significant impact on the
ticket market and provides alternative methods for buying and selling tickets.53 This is
evident in both the primary and secondary ticket markets.

Technology is used by promoters to access a wide customer base. Web-based ticket services
have proliferated and online purchases are becoming an increasingly popular form of ticket
sale in Australia.>* The growing popularity of online social networks is also being used

directly by performers to sell tickets to fans. For instance, the website ‘Posse.com’, launched

47 Courty, P 2000, “An economic guide to ticket pricing in the entertainment industry’, Recherches Economiques -
Louvian Economic Review 66(1), p.186; Creative Festival Entertainment Pty Ltd, p 4.

48 COMPPS, p 3; Tennis Australia, p 2; Cricket Australia, pp 2-3.

49  Tennis Australia, p 2; Cricket Australia, p 3

50 NRL, CCAAC face-to-face consultation, 6 October 2010.

51 Tennis Australia, p 2.

52  eBay, p 3.2.5; Cricket Australia, p 10.

53 COMPPS, p 3.

54  Ticketek, Ticketmaster, Showbiz and Preferred Seating are some of the major online ticketing agencies that
are being used by promoters to distribute tickets.
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in Australia in May 2009, has been used by music artists to enable fans to promote and sell
tickets to concerts through social networks. This method of selling has helped artists to keep
their promotion costs low and at the same time reward fans with a nominal fee for each
ticket they sell.5

Technology, and in particular the internet, offers convenience to consumers to purchase
tickets from the security of their own home or office. CCAAC found the most compelling
evidence to demonstrate the impact of technology on the ticket market is the large number of
users who are able to purchase tickets concurrently online, contributing to events being sold
out at a much faster rate. For example, between 15,000 and 20,000 concurrent users can be
online using the Ticketek website at the same time buying an average of three tickets at any
one time.5

CCAAC considers the greater transparency associated with the online marketplace also
provides consumers with the opportunity to make more informed choices by allowing them
to compare prices, types of tickets and sellers. In addition, resale and auction websites
provide consumers with the opportunity to buy tickets at lower prices and to enable sellers
to offload unsold tickets at the last minute.5

As well as offering benefits to consumers, CCAAC found that technology can be used by
promoters and sporting clubs to prevent unauthorised onselling if they so choose.5
Technology enables the primary market to have greater control over the onselling process,
including who onsells and for what price. For example, technology has been used to reduce
the transferability of tickets (and thereby the incidence of unauthorised onselling) through
‘virtual tickets’.%

THE NATURE OF CONSUMER CONCERNS

In Australia, onselling practices lack sophistication, with most onsellers using the same
technology as consumers and competing with consumers to secure popular tickets.®0 Resale
and auction websites have provided a platform for unauthorised onselling to operate and
provides a simple mechanism to resell unwanted tickets for consumers. In addition, only a
few multiple purchases can be made by a person before the most in demand shows sell out,
due to the limited time buyers have to make a purchase and limited number of tickets
available.5!

The internet has not only made it easier for consumers to obtain tickets, but has also made
the ticket market visible to consumers.6? It is CCAAC’s view that this has caused some
consumers to experience frustration and contributes to their perception that scalping is a

55  Grech, ] 2010 ‘Selling tickets to posse of online pals offers returns’, Daily Telegraph, 7 September 2010.

56 Ticketek, CCAAC face-to-face consultations, 6 October 2010.

57 eBay, p24.

58  Leslie, P personal communication, 2 September 2010. Further information about Dr Leslie is at
http:/ / gsbapps.stanford.edu/facultyprofiles /biomain.asp?id=28749749.

59  See Chapter 5.

60 Mosthix, CCCAAC face-to-face consultation, 6 October 2010.

61 Creative Festival Entertainment Pty Ltd, CCAAC face-to-face consultation, 6 October 2010.

62  Showbiz, CCAAC face-to-face consultations, 6 October 2010.
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significant concern. This leads to concerns about having “fair access’ to tickets. The internet
also allows tickets to be offered for resale soon after their general release.®?

The internet has allowed consumers to know when tickets are available for sale or pre-sale, if
events have been sold-out and when tickets are available for resale. In addition, technology
has allowed thousands of consumers to log on concurrently to buy tickets which can result in
popular events being sold out within a few minutes. For example, tickets to Queensland
State of Origin NRL matches can sell out within 40 minutes of going on sale.* As technology
improves it is likely that transactions will occur at faster speeds.

CCAAC found that the broad issue of ticket onselling does not lead to significant consumer
detriment. However, it does lead to consumer dissatisfaction which arises from specific
concerns relating to the transferability of tickets, transparency in ticket allocation and fair
access to tickets.

FINDINGS

¢ The level of unauthorised onselling in Australia is low, due to:

- few sold out events in Australia each year, where sell out events and sell out ticket
categories are a precondition for a strong secondary market;

- the number of onsold tickets for popular events being low compared to the total
number of tickets sold; and

- ticket onselling being less common in Australia than in some other markets, such as the
United States and the United Kingdom.

» Technology and in particular the internet is allowing consumers to engage in the practice
of ticket onselling.

« Widespread use of the online environment has heightened the visibility of ticket
onselling.

« Technology has enabled many tickets to be purchased concurrently, with an average of
one to three tickets being bought at any one time by each consumer. This contributes to
events being sold out quickly.

« The broad issue of ticket onselling does not cause significant consumer detriment,
however, there are concerns about specific issues related to onselling. These include issues
such as the transferability of tickets, transparency in ticket allocation and fair access to
tickets.

63 LPA, CCAAC teleconference, 8 October 2010.
64 NRL, CCAAC face-to-face consultations, 6 October 2010.
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3 FUNCTIONS OF THE SECONDARY MARKET

It is CCAAC’s view that the secondary ticket market performs a variety of functions for
participants. The ticket market has both positive and negative impacts for participants. An
analysis of the market from an economic and social perspective illustrates that actions of
participants in the secondary ticket market have an impact both within the ticket market and
the wider economy.

EXPLORING THE SECONDARY MARKET

Economic analysis of the secondary market provides insights about the market structure, the
effects of underpricing and the economic impact of onsellers participating in the market.
From an economic perspective, the functioning of the secondary ticket market can lead to
efficiency gains and increase consumer welfare. Appendix G provides a detailed economic
analysis of the secondary ticket market.

From a social perspective, the secondary market has both positive and negative impact on
consumers and suppliers. Consumers may benefit by being able to participate in the
secondary market. However, as evidenced by the online survey undertaken by NSW Fair
Trading, some consumer dissatisfaction exists in relation to unauthorised onselling. CCAAC
acknowledges that some consumers perceive onselling to be a problem. This perception has
been enhanced by the increasing visibility of onselling due to the widespread use of online
selling platforms.

Complaints data is one of the indicators of the level of consumer detriment. Complaint levels
need to be interpreted in conjunction with other indicators to fully determine the level of
detriment in a market. Complaints data about ticket onselling from State and Territory
consumer agencies and the Australian Competition and Consumer Commission (ACCC)
indicate that the level of reported complaints about ticket onselling is low. ¢ The OECD’s
Process of consumer policy making states that identifying and measuring the nature and
magnitude of consumer detriment is a crucial component of evidence based policy making.6
It also states that a low level of consumer complaint can be associated with little consumer
detriment.®” For this reason it is important to highlight the distinction between consumer
dissatisfaction and consumer detriment and note that most consumer concerns about ticket
onselling relate to dissatisfaction rather than detriment.

65 See Appendix F.
66  Organisation for Economic Co-operation and Development 2010, Consumer Policy Toolkit, p 11.
67  Organisation for Economic Co-operation and Development 2010, Consumer Policy Toolkit, p 11.
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THE ECONOMICS OF TICKET ONSELLING®®

Economic analysis leads to three main observations about the secondary ticket market:
 onselling does not lead to a loss of net economic welfare;
* there may be efficiency gains with allowing onselling to occur; and

* the promotion of competition between onsellers may increase consumer surplus and
welfare.

Broadly, these observations show that, from an economic perspective, the secondary ticket
market provides benefits to consumers and the wider economy and are discussed below.

Onselling does not lead to a loss of net economic welfare

As discussed in Chapter 2, underpricing can encourage the unauthorised onselling of tickets
in the secondary market.®® When underpricing occurs, the same quantity of tickets will be
sold in total, however, some tickets will most likely be sold to different people. The excess
demand that is generated by underpricing means that more people are willing to purchase a
ticket than there are tickets available. This raises the question: who will receive tickets?

It is likely that some consumers — who without underpricing did not receive tickets — will
now do so, displacing some consumers who would have received tickets if underpricing did
not occur. In this situation, some consumers are better off, as they now receive tickets, whilst
some consumers are worse off, as they will not receive the ticket they would otherwise have
received without underpricing.

Underpricing may mean the allocation of tickets is different to the allocation of tickets
without underpricing. When this occurs, society is not worse off with onselling (that is,
onselling does not lead to a net loss of economic welfare), as onselling reflects a
redistribution of welfare among participants in the secondary market and not a loss of
welfare. Onselling within the ticket market does not reduce total welfare.”0

In some circumstances, consumers are better off when onsellers operate, as those who place
a greater value on a ticket (reflected by a higher price) will have access to onsold tickets,
whilst those who value their tickets at a lower price (and are therefore willing to sell them)
may be able to sell their tickets at a profit. These gains are known as ‘gains from trade’. There
can be net economic gains for the economy when these ‘gains from trade” are realised, and
these lead to benefits for consumers. Additionally, ticket onselling ensures that tickets go to
the consumer who values the ticket the most, which is an added benefit for consumers who
have a strong desire to attend an event.”

68 See Appendix G.

69 To examine the effect of underpricing in the ticket market see Appendix G.
70  Mr Lynden Griggs, p 1.

71 NZ Ministry of Consumer Affairs, p 3.
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There may be efficiency gains associated with allowing onselling to
occur

Generally, underpricing within the market will not initially lead to an economically efficient
allocation of resources. This occurs as the arbitrary assignment of ticket holders will
generally involve someone holding a ticket who values a ticket less (and economically is
willing to pay less for that ticket) than someone who does not hold a ticket.

Where the onselling of tickets is illegal, the ‘gains from trade’ discussed above are prohibited
and the allocation of tickets will not be economically efficient. In an efficient market, any
consumer who holds a ticket must have a higher willingness and ability to attend an event
(and in an economic sense, therefore, have a higher willingness to pay”?) than any consumer
who does not hold a ticket.

If onselling is allowed, the market will generally move towards an efficient outcome, since
there will be gains from trade that can be realised after the initial public offering, acting as an
incentive to move consumers to an efficient outcome. These gains provide benefits to
consumers, known as increasing consumer welfare. CHOICE supports this view, noting that
the benefit to consumers of ticket onselling is essentially a proportion of the welfare from
trade.” Hence, efficiency gains associated with onselling provide benefits to consumers by
allocating tickets to those who value them most.

Example: Efficiency gains

Suppose a ticket is purchased by John from an event promoter for $50, when the market
equilibrium price is $75 (that is, tickets are underpriced). There is another consumer, Wendy,
who does not receive a ticket but is willing to pay $100. If Wendy purchases the ticket from
John for any price between $50 and $100; both Wendy and John are better off and gains from
trade have been realised — Wendy gets a ticket and John makes a profit.

The promotion of competition between onsellers may increase consumer
surplus and welfare

When onsellers enter the market they can choose the prices they wish to charge consumers. If
onsellers charge every individual their exact willingness to pay they are said to be engaging
in perfect price discrimination?4. If onsellers price discriminate, they can charge different
prices to different consumers and thereby extract the greatest amount of profit from them.

If consumers are not aware of the price of other tickets available in the market, then
information asymmetry?s exists and ticket onsellers may be able to charge each consumer

72 ‘Willingness to pay’ can be defined as the maximum amount buyer will pay for a good. Gans, ], King, S,
Stonecash, R, Mankiw, NG 2009 Principles of Economics(4th Edition), Cengage Learning Australia, p 135.

73 CHOICE, p 5.

74  ‘Price discrimination” is the business practice of selling the same good at different prices to different
customers. Gans, J, King, S, Stonecash, R, Mankiw, NG 2009 Principles of Economics(4th Edition), Cengage
Learning Australia, p 330.

75 ‘Information asymmetry’ describes a situation where there is a difference in access to relevant knowledge.
Gans, ], King, S, Stonecash, R, Mankiw, NG 2009 Principles of Economics(4th Edition), Cengage Learning
Australia, p 517.
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exactly the maximum price that they are willing to pay for a ticket, that is, ticket onsellers
may be able to perfectly price discriminate. Cricket Australia suggests that onsellers prey on
fans who lack knowledge of how many tickets are available and who are authorised sellers.”e

Example: Price discrimination

If we return to the case of Wendy and John, we know that Wendy will pay any amount up to
$100 dollars to obtain a ticket. We also know the equilibrium price in the market is $75. If
John knows that Wendy is willing to pay up to $100, then he will charge her exactly $100,
maximising his profits and reducing her consumer surplus to zero. This is known as price
discrimination.

The occurrence of price discrimination, reflected in some consumers paying a significantly
higher price for tickets than their original face value, is often a cause of dissatisfaction.
However, ticket onselling can have benefits for consumers, including increasing competition
within the secondary ticket market.

If there is increased competition in the secondary market, consumers may become better
informed about the true market price as onsellers compete for buyers and may choose to
reduce prices. This may reduce the price of tickets until all tickets are being sold at the
market clearing price (the equilibrium price).”” Increasing transparency in the ticket market
from online sales platforms is already allowing this to occur. For example, eBay suggests that
in 2009, 25 per cent of tickets advertised on its website resulted in no sale at all.”® By having
visible alternatives, consumers looking to purchase tickets in the secondary market can
compare tickets available, which may reduce the mark-up on tickets in the secondary
market, and so benefit consumers.

THE POSITIVE IMPACTS OF ONSELLING ON CONSUMERS

Greater access to tickets

Onsellers provide a service by selling tickets to consumers. This transaction is between a
willing buyer and a willing seller.” Onsellers may be able to obtain highly sought after
tickets for events and onsell them to a portion of the public that cannot secure a ticket by
other means. 8 For some consumers the option to purchase onsold tickets is better than to
miss out on tickets altogether.8!

The key benefit ticket onselling offers is that consumers who miss out or choose not to
purchase tickets in the primary market have the opportunity to obtain tickets later.52 Where
tickets are hard to obtain or have been released to specific groups, such as club members or

76  Cricket Australia, p 6.

77  See Appendix G, p 11.

78 eBay, CCAAC face-to-face consultations, 6 October 2010.
79  eBay Ticket Reseller, p 1.

80 Ms Sally Freeman, p 1.

81 Ms Sally Freeman, p 1.

82 CHOICE, p 5.
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sponsors, onsellers may access tickets from these groups and offer them to a wider group of
consumers. For some consumers, paying a higher price for an onsold ticket is justified
because of the convenience, opportunity cost saved and the ability to secure tickets for sold
out events or obtain tickets at the last minute.83

In addition, if onsellers identify the exact seat that is for sale consumers can secure a
preferred seat. When consumers purchase tickets directly from suppliers or promoters, they
may have to settle for a preferred class of seat. Hence, where consumers are willing to pay a
premium to secure specified seats, onsellers provide a service.

The prices charged by onsellers are often greater than the face value of a ticket to reflect the
demand for that ticket. For example, tickets for the second day of the Ashes Test in
January 2011 are being offered for $350, where the original sale price is $130.8¢ However, in
some cases onsellers sell tickets at below their face value, allowing consumers to secure
tickets at a cheaper price. In this case, the risk that onsellers assume in purchasing tickets is
evident. For example, one eBay ticket reseller stated that he had sold 46 tickets below face
value in 2006, 87 in 2007, and 39 in the first 6 months of 2008.85

Convenience

Onsold tickets allow consumers to attend events without having to plan in advance. Some
consumers wish to purchase onsold tickets to avoid having to wait in line for tickets. This
allows consumers to choose between spending time and effort queuing for a ticket
(physically, online or over the phone) or purchasing it from an onseller saving them the time
and inconvenience of securing tickets themselves.8¢ These consumers are willing to pay a
premium for this.8” In this way, ticket onsellers provide a service as time and convenience
brokers for those consumers who have a high opportunity cost of time.

Ticket transferability

Whilst some promoters and ticket providers have refund or exchange policies, the inability
to obtain a refund or to exchange tickets encourages some consumers to enter into the
secondary market to sell unwanted tickets. The secondary market enables ticket holders to
sell tickets to events which they can no longer attend, for example, due to illness or
unavoidable circumstances. The effect of not being able to onsell a ticket if an individual
cannot attend an event is believed to be restrictive.8 Many submissions believe that property
rights attached to ticket ownership should mean that tickets can be transferred or onsold in
the same manner as other goods.8° For example, the Publishers” Advertising Advisory
Bureau submitted that consumers who are unable to attend an event for genuine reasons
should have the ability to resell their tickets either where they first purchased the tickets or

83  Tennis Australia, pp 2 & 4; CHOICE, p 5.

84 COMPPS, p 2.

85  eBay ticket reseller, p 1.

86  eBay ticket reseller, p 2.

87 CHOICE, p 5. eBay, Section 2, p 4.

88  Mr Kfoury, p 1.

89  See Tennis Australia, p 2, Live Performance Australia, p 2, eBay, Section 2, p 2, NZ Ministry of Consumer
Affairs, p 3, Mr Lyndon Griggs, p 2.
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by other means.?® CCAAC considers limitations to ticket transfer causes consumers to seek
alternate ways to resell unwanted tickets. The internet provides an easy avenue for
consumers to participate in the secondary market.

THE NEGATIVE IMPACTS OF ONSELLING FOR CONSUMERS

It is important to distinguish between consumer dissatisfaction and detriment in the ticket
market. Consumer detriment may take many forms, the effects of which often vary, affecting
some consumers more than others. Consumers will incur a loss in economic welfare if they
are misled into making purchases of goods and services which they would not otherwise
have made or if they pay more for purchases than they would if they had been better
informed. These losses are commonly referred to as consumer detriment.” Consumer
dissatisfaction on the other hand can be described as a situation where a consumer feels
displeased or discontent about a transaction, but is not necessarily damaged or harmed.
Evidence reviewed by CCAAC found that consumer detriment in the secondary ticket
market is low, although there remains some consumer dissatisfaction, and a perception that
the secondary ticket market is unfair.

Dissatisfaction
Fair access to tickets

Some consumers perceive that the inflated prices demanded by onsellers, or the shortage of
tickets caused by onsellers buying tickets, cause fans to miss out on tickets in the primary
market. There is some community expectation of fair access to an event, based on the notion
of maintaining accessibility, and that fans, irrespective of their wealth, should equally have
the opportunity to attend an event. Onselling means some fans may be unable to attend an
event simply because there are no tickets left or because they have been “priced out’ of the
market. This in turn creates frustration for some consumers, leading to dissatisfaction. Tennis
Australia, supports this view, submitting that when onselling occurs, consumers ultimately
lose out as prices for events are artificially increased above the prices deliberately set by the
event owner or operator.”?

Some fans believe that tickets should be allocated to those who are prepared to line up
(physically, over the phone or online), rather than to those who can afford to pay the most or
are well-connected. This would ensure that all spectators, irrespective of wealth, have the
opportunity to attend events. This view is supported by Cricket Australia, which believes it
is important that all members of the community, particularly grass roots fans, have fair
access to cricket.” Fans willing to wait in line to see their favourite artist or team perform
may become disenchanted, believing that to allocate tickets on a basis other than waiting in
line is inherently biased and unfair.

90 Publishers” Advertising Advisory Bureau, p 2.

91 Organisation for Economic Co-operation and Development 2010, Consumer Policy Toolkit, p 52.
92  Tennis Australia, p 5.

93  Cricket Australia, p 3.
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Despite the perception that onselling makes the operation of the ticket market unfair, the
onselling of tickets arises because some consumers are willing to pay a higher price for
tickets than the price at which they are initially offered for sale. The higher prices paid for
tickets reflect the operation of a market economy, which brings demand into line with
supply, in a similar way as other high demand goods or services in the economy. It has been
suggested that if resale could effectively be shut down there would still be complaints that
tickets are hard to obtain in the primary market, as underpricing means there will still be
excess demand and there will still be people who are willing to buy tickets at higher prices
but are unable to do so0.%¢ Additionally, during consultation CCAAC found that grass roots
fans are able to obtain tickets for many major sporting events by becoming members to a
club or association. %

Example: Access to tickets®

The NRL holds 14000 tickets to the Grand Finals back for sale on the Monday before the
game. These are offered to the ticketed members of the two participating clubs first, with any
remaining seats sold to the general public.

The limited capacity of event venues means that for popular events there will often be
people who would like to attend the event that miss out on tickets. During consultation,
CCAAC found that in some circumstances demand for tickets to an event can exceed
capacity by up to seven times. The limited nature of such events makes ticket shortage and
missing out on tickets an inevitable consequence for consumers. The combination of a
limited number of tickets on offer and ticketing distribution methods raises issues of unfair
access to events and can result in consumer dissatisfaction. However, CCAAC found that the
number of events which fill to capacity in Australia is low, so that demand does not exceed
supply for most events.

The perception of onselling

CCAAC found no evidence to support the view that onselling is significant within the ticket
market. CCAAC found that the notion of ticket scalpers purchasing large numbers of tickets
appears to be a perception in the market, rather than a characteristic. This perception has
been fostered by online auction sites, which make the operation of the secondary market
much more visible. Developments in website capacity have also allowed consumers to
purchase tickets at a much faster rate. When consumers see tickets available for onselling,
they assume that it is scalpers who have caused the initial offering to be quickly sold out.
CCAAC found that this is due to a high level of demand with many consumers purchasing
concurrently, and that the offering of tickets for resale is generally a very small percentage of
tickets sold to any given event in Australia.

There is also a perception among some consumers that they should have equal access to
tickets. Consumers often feel dissatisfied if they do not believe that tickets are being

94  Leslie, P personal communication, 2 September 2010.
95 NRL, CCAAC face-to-face consultation, 6 October 2010.
96 NRL, CCAAC face-to-face consultation, 6 October 2010.
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distributed or obtained in a fair manner.%” Some consumers lack confidence in the ticket
distribution process, wanting to know how onsellers secure their tickets and how they
manage to obtain supposedly large numbers of tickets. In instances where it is perceived
onsellers are offering large amounts of tickets to sold out events, the level of dissatisfaction
can be high. In these circumstances, consumers appear to assume that there must be some
form of collusion or corruption amongst sellers, and this reduces confidence in the market.

Transparency in the market

The allocation of tickets to corporate sponsors, officials and clubs may also be a source of
consumer dissatisfaction. CHOICE suggests that often the ‘best available” seats you choose or
have been assigned may exclude seats — usually with the best view — that have already
been privately allocated by the event promoter as complimentary tickets to corporate
sponsors.? To this end, consumer satisfaction may be improved if ticketing distribution
methods in the primary and secondary markets are more transparent. If consumers are
aware of the total number of tickets available for the general public and the number released
to corporate and hospitality bodies they may feel more satisfied with the outcome, whether
or not they receive tickets themselves.

Greater transparency of the ticket allocation process can improve consumer confidence in the
ticket market and avoid situations when dissatisfaction, frustration and disappointment
result when fans miss out on tickets to popular events. CHOICE believes the number,
proportion and timing of the release of seats should be far more transparent and that
consumer confidence can be best promoted by the operation of transparent markets and by
correcting any information asymmetries which exist between the consumer and the ticket
seller about the ticket.” LPA disagrees, stating that the number of tickets released to
sponsors, fan clubs and corporate and hospitality bodies is commercially sensitive, and it
would not be appropriate for these figures to be revealed.100

Profiteering by onsellers

Some consumers feel dissatisfied that unauthorised onsellers are unfairly making profits by
buying and selling tickets. They believe that unauthorised onsellers are not adding any value
to tickets and are unfairly profiteering.

For example, not-for-profit sporting associations!?! oppose scalping suggesting that onsellers
who purchase tickets for the sole purpose of reselling them at a profit prey on genuine fans
of the sport.1022 These organisations suggest scalping involves profiteering by individuals
who take advantage of their policy of setting affordable ticket prices.10 However, it has also
been submitted that the profit earned on the transaction is compensation for time spent
sourcing the ticket, and compensation for bank interest forgone when spending money on

97  Ms Debbie Cox, p 1.

98 CHOICE, p 5.

99 CHOICE, pp1andb.

100 Live Performance Australia, p 5.

101 Tennis Australia, p 2. Cricket Australia, p 6.
102 Cricket Australia, p 3.

103 Cricket Australia, p 6.
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tickets!%4, as well as taking the risk of not being able to sell all their tickets.1%> Additionally,
promoters and performers have the ability to control the onselling of tickets, to address
concerns related to profiteering.

Consumer complaints and the consumer survey'®

The OECD Consumer Policy Toolkit states that the number of consumer complaints
recorded by public bodies or consumer organisations can be used as a sign of a market
problem. 197 Data provided to CCAAC by the Australian Competition and Consumer
Commission (ACCC) and State and Territory consumer agencies indicates that the level of
complaints about ticket onselling is low. The ACCC reports that the number of complaints
and enquiries that it receives in relation to ticket onselling are low (both in real and relative
terms) and based on anecdotal awareness, not nearly as high as in other countries and in
particular within Europe. 108 Ticket sellers also report that they receive few complaints about
ticket scalping.109

Consumer agencies have received a greater number of enquires about ticket onselling than
complaints. These enquires have been focused on the legality of scalping, highlighting that
the consumers who complain are more likely to express their dissatisfaction with the practice
of scalping rather than reporting specific detriment. This finding is further supported by data
gathered as part of the online survey. The online survey asked about consumers’ experiences
in relation to ticket onselling, with 294 respondents participating in the online survey10.
Although the survey is limited by the number of participants and the fact that they selected
themselves, it does highlight consumer views in relation to onselling. Forty-five per cent of
those surveyed had purchased a ticket from a scalper or onseller. Of these consumers, the
survey found that 92 per cent of respondents who had purchased a ticket from a scalper or
onseller had not faced any problems with their tickets. This suggests that consumers who
purchase onsold tickets are generally satisfied with their purchase, providing further
evidence that detriment in the market is low.

The survey results also found that 55 per cent of respondents had not purchased a ticket
from a scalper or onseller. Of these consumers, 65 per cent said that they would never buy a
ticket from a scalper or onseller, with the main reason given that the respondent does not
agree with scalping. This result suggests that it is more likely that some consumers are
dissatisfied with the market due to their beliefs and values!!’.

104 eBay ticket reseller, p 2.

105 Ms Sally Freeman, p 1.

106 See Appendix E Online Consumer Survey; Appendix F Complaints Data.

107 Organisation for Economic Co-operation and Development 2010, Consumer Policy Toolkit, p 72.

108 ACCC, CCAAC teleconference, 18 October 2010.

109 Showbiz, CCAAC face-to-face consultation, 6 October 2010. While a submission from Mr John Le Mare
claimed never to have come across a single case of scalping after selling tickets online for seven years.

110 Further details about the online survey are at Appendix E.

111 This is further supported by the Newspoll Ticket Scalping Study undertaken by NSW Fair Trading, which
found that only 6 per cent of people responding to the study had bought tickets from a scalper.
See Appendix E.
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Detriment
Authenticity

Purchasing tickets from an unauthorised onseller can expose the purchaser to the risk of
fraud. Consumer detriment arises if a consumer purchases a ticket that is invalid or
counterfeit. The authenticity of a ticket can be hard to establish as it can be difficult to
identify if the ticket is real and whether a consumer is purchasing from an authorised
onseller, such as a licensed ticket broker, or an unauthorised onseller. Creative Festival
Entertainment suggests that when someone purchases a ticket in the secondary market, they
have no way of recognising if the ticket is legitimate until they have paid for the ticket and it
is presented at the gate.12 Further Cricket Australia reports that a number of consumers who
have come to Cricket Australia to check the legitimacy of websites run by resellers, or
complained to Cricket Australia about the prices charged for tickets, not understanding that
there is no connection between the operator of the site and Cricket Australia.’’® However, as
seen by the level of consumer complaints it does not appear that counterfeiting is prevalent
within the Australian secondary market!4. According to eBay, the actual incidence of
counterfeit tickets being listed for sale on “eBay.com.au’ is practically non-existent.11>

Example: Internet scam

Police in Sydney are investigating what appears to be an internet scam that targeted fans
who wanted to attend the 2010 NRL Grand Final. Fans and supporters were left without
tickets outside the ANZ Stadium after purchasing them online and receiving emails
promising them seats to watch the final, which were never received. Allegedly the tickets
were purchased online at TicketFinders.com.au. The police say around 100 people may have
been victims of the scam.116

Cancellation

Some promoters cancel tickets that have been on sold without their consent, or in
contravention of the conditions of sale. For example, where an onseller identifies the exact
seat for sale when onselling online, promoters can use this information to cancel the ticket. In
this situation, consumer detriment can arise, as the consumer may not be aware that the
onselling of a ticket is prohibited by the terms and conditions of the ticket. Live Performance
Australia (LPA) provides anecdotal evidence that consumers have limited understanding of
the risks and rights in purchasing tickets from unauthorised sources.’’” Additionally, LPA
notes that the industry’s most effective weapon against scalping at the moment is the

112 Creative Festival Entertainment, p 3.

113 Cricket Australia, p 4.

114 CCAAC notes work undertaken by consumer agencies in providing advice to consumers on scams through
a range of publications available on their websites. See:
http:/ /www.consumerlaw.gov.au/content/ Content.aspx?doc=current_consumer_laws.htm

115 eBay, p 2.3.

116 Klein, N ‘Fuming fans left outside’, The Daily Telegraph, 4 October 2010; * Footy fans fleeced in online ticket
scam’, ABC News, 5 October 2010, available at
http:/ /www.abc.net.au/news/stories/201010/05/3029942.htm

117 Live Performance Australia, p 4.
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cancellation of tickets purchased from an unauthorised source.l’® However, LPA submits
that this punishes consumers who may or may not appreciate the difference between
authorised and unauthorised sellers, and does little to punish the ‘scalper’.119

Additionally, some online sites inform purchasers of the laws and regulations that may
apply to their transaction when consumers are purchasing tickets. For example, when
purchasing a ticket on eBay, interstitial (interim/pop-up) pages during the bidding/ buying
and selling transactional flows inform members about safe trading, items that might be
prohibited and transaction risks. 120

An issue raised by various submissions is event cancellation because original ticket
purchasers are generally entitled to a refund of their purchase price.12! Since refunds are
usually provided directly to the original purchaser, the consumer who purchases an onsold
ticket may not receive the refund from an onseller. Creative Entertainment Australia notes
that such a refund is often made directly to the original purchaser’s bank account or credit
card.’?2 In this case, the unauthorised onseller not only receives a refund of the original
purchase price for the ticket but also retains the profits from onselling that ticket.12?

THE POSITIVE IMPACTS OF ONSELLING FOR SUPPLIERS

Increased attendance, publicity and revenue

The practice of ticket onselling benefits promoters by increasing attendance when onsellers
actively promote events and sell tickets that otherwise would have gone unused. Onsellers
also help promoters connect with consumers who are hard to reach or attract.’2* Authorised
onsellers can provide a useful function by maximising a promoter or producer’s revenue and
opening up distribution strategies and routes which would not otherwise be available.1?5 The
existence of the secondary market at the least provides a mechanism for tickets that may
have been unused to be resold.126

A higher level of attendance at an event also increases the revenue derived from the sale of
products, such as merchandise, food and beverages. Increased sponsorship associated with
events that have greater levels of attendance may also increase total revenue. The collateral
benefits of having a large and enthusiastic crowd flows through to areas such as sponsor
satisfaction, merchandise sales, providing a great television spectacle and growing
sustainable long-term supporters of the game.12

Television rights to events with larger crowds are worth more. Higher attendance creates
positive publicity and heightens the sense of demand and excitement leading up to the

118 Live Performance Australia, p 4.

119 Live Performance Australia, p 5.

120 eBay, p 1.5.

121 See Live Performance Australia, p 4, Creative Festival Entertainment, p 2.

122 Creative Festival Entertainment, p 2.

123 Creative Entertainment Festival Pty Ltd, CCAAC face-to-face consultation, 6 October 2010.

124 Courty, P 2003, ‘Some Economics of Ticket Resale’, Journal of Economic Perspectives Vol 17 No 2, pp 85-97.
125 Showbiz, p 7.

126 CHOICE, p 5.

127 COMPPS, p 1.
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event. Additionally, consumers enjoy the experience of seeing a live performance or event if
there is a larger crowd. Revenue may also be increased by authorised onsellers who sell
tickets with the full approval of the event promoter. Authorised onsellers are significant
investors in the entertainment industry, including sourcing and developing event
sponsorship and negotiating marketing support with major events and tourism bodies.128

Reduction of risk

Onsellers benefit event organisers and ticket vendors by providing an avenue for them to
resell tickets. Promoters can trade off charging lower ticket prices (underpricing) to ensure a
certain level of revenue against the increased risk of higher priced tickets. This transfers a
degree of risk to onsellers, who take the risk of not being able to sell all their tickets, with a
limited time when tickets are of any value and losses if a show does not sell well.122 Onsold
tickets may be sold for higher or lower than their original face value or at the original face
value, and the onseller may or may not have made a profit in the sale. The secondary market
for ticket sales appears to penalise sellers who set prices well above predicted prices by
reducing the probability that they will find buyers for their tickets.130

Direct engagement with the secondary market

Performers and promoters benefit from onselling by capitalising on the secondary market.
One way that promoters can deter ticket onsellers from competing for revenue is to compete
against them in the secondary market. This includes encouraging authorised onselling by
allowing nominated secondary agents to enter the secondary market.’3! Promoters benefit by
competing in the secondary market themselves, and recouping revenue from resales. For
example, many US states have repealed their unauthorised selling of tickets laws as
promoters and teams lobby to capture for themselves the ticket resale market. Although this
is not a significant feature of the Australian market at this time, with increasing technology it
may be in the future.

Example: Engagement in the secondary market

In the US, according to the Wall Street Journal, Neil Diamond himself sold large batches of
tickets to his August 2009 concert at premium prices through Ticketmaster’s ‘resale’ site.
Ticketmaster’s senior vice president for legal affairs said that selling premium priced tickets
on TicketExchange, priced and similar to resales by fans, is a practice used by many other
top performers.132

Another example of artists taking advantage of the promotion of tickets and events by
market participants is the website ‘Posse.com’. The site encourages fans to promote and sell
tickets to live performances on social networking sites. Although this is not a form of

128 Showbiz, p 7.

129 Ms Sally Freeman, p 1.

130 Harrington, DE 2009, ‘Lessons from a Scalper’, Regulation Spring 2009, pp 16-29.

131 Associated Press, ‘Internet sales prompt move to ease scalping restrictions’, 31 May 2007,
sports.espn.go.com/espn/news/story?id=2887957.

132 Smith, E 2009,” Concert Tickets Get Set Aside, Marked Up by Artists, Managers'The Wall Street Journal p 1.
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onselling, the intention of the website is effectively to engage those who would usually be
involved in the secondary market to help promote events.

Example'®

Posse.com encourages individuals to promote bands and gigs to their friends. Members sign
up to Posse.com, which creates a unique link for promoting events. This link takes a
member’s friends directly to the official ticket retailer (for example, Ticketmaster). When a
friend purchases a ticket the member earns a commission which can later be redeemed for
cash or exchanged for merchandise.

THE NEGATIVE IMPACTS OF ONSELLING FOR SUPPLIERS

Reputation and goodwill

Performers and clubs recognise the need to protect their long-term image, and can suffer
negative publicity when onselling inflates ticket prices. Creative Festival Entertainment
believes onsellers effectively undermine the goodwill of artists and entrepreneurs.134
Performers have an interest in maximising the attendance of their fans and generating the
kind of experience that is an important part of an event.

Tennis Australia suggests that it invests a significant amount of time and resources in
ensuring that ticket prices are set within ranges that balance out the need to provide access to
as many people as possible, whilst also ensuring an appropriate commercial return on
investment.13 Where fans believe they are prevented from attending events as a result of
being priced out of the market by onsellers the goodwill of the promoter is affected.
Additionally, where tickets have been cancelled for being onsold in breach of terms and
conditions, a consumer may feel illwill towards the promoter who cancels the ticket. Live
Performance Australia states confidence in e-commerce may be eroded when tickets
obtained from an unauthorised source are cancelled.!3

Lower returns

When onsellers purchase tickets which have been deliberately underpriced it can undermine
the ticketing objectives of promoters. This can mean that the returns anticipated by
deliberately choosing to underprice, such as providing fans with access to affordable tickets
and remaining competitive in price with other events, are not received by suppliers.

Additionally, any returns from onselling flow beyond those who bear the risk with
organising and participating in the event. To this end, some event promoters have sought to
prevent the onselling and/or transfer of tickets to others by including conditions of sale on
tickets and using distribution practices. Such conditions may include prohibiting ticket

133 www.posse.com.

134 Creative Festival Entertainment, p 2.
135 Tennis Australia, p 2.

136 Live Performance Australia, p 6.
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holders from onselling the ticket at a price higher than its original face value and refusing
admission to bearers where this has occurred. The enforceability of such conditions,
however, may be an issue in terms of the costs and practicality of tracing onsold tickets and
enforcing conditions.137

FINDINGS

* Onselling can have positive and negative impacts for both consumers and suppliers.

- For consumers, where onselling is allowed, it provides greater access to tickets,
convenience and the ability to transfer tickets. From an economic perspective, onselling
allocates tickets to those with the greatest willingness to pay and provides efficiency
gains.

- The negative impacts of ticket onselling for consumers predominately relate to
dissatisfaction, particularly about fair access to tickets and a perception that ticket
onselling is a problem. This perception has been enhanced by the increased visibility of
the secondary market as a result of the internet.

- Onselling has benefits for suppliers including increased publicity, revenue and
attendance at events. Onselling can also reduce the risks for suppliers associated with
staging an event.

- Onselling may impact on suppliers’ reputation and goodwill, lower their returns and
undermine certain objectives, such as providing fans with access to affordable tickets.

137 For instance, in Australian Rugby Union v Hospitality Group [2001] FCA 1040, the Federal Court upheld the
validity of the conditions of sale sought to be imposed by the Australian Rugby Union on its tickets,
whereas in eBay v Creative Festival Entertainment [2006] FCA 1768, the Court found the conditions sought to
be imposed by Creative Festival were not enforceable. Clearly the enforceability of such terms depends
upon whether the wording effectively covers the circumstances at hand.
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4 REGULATION

AUSTRALIAN LEGISLATION

There is no national anti-scalping legislation that prohibits the unauthorised onselling of
tickets in Australia. Generic consumer protection laws apply in all jurisdictions to the supply
of all goods, including the sale of tickets. In addition to these generic protection laws, some
States have specific legislation in place to manage the sale of tickets in certain circumstances.

Generic consumer protection laws

Nationally, the Trade Practices Act 1974 (TPA) contains generic consumer protection laws that
create standards of business conduct and prohibit suppliers from engaging in unfair trade
practices.138 This includes protecting consumers from misleading and deceptive conduct and
false representations, and providing statutory warranties in consumer transactions.!® The
Australian Competition and Consumer Commission (ACCC) is an independent statutory
authority responsible for administering and enforcing the TPA.

Similar protections also exist in the fair trading and sale of goods laws in the States and
Territories, which the State and Territory offices of fair trading are responsible for
administering and enforcing in their respective jurisdictions.

The Australian Consumer Law*°

The Australian Consumer Law (ACL) is a single, national consumer law that harmonises the
consumer protection provisions of the TPA and in the various State and Territory fair trading
and sale of goods laws.?#! The Productivity Commission (PC) in its 2008 Review of the
Australian Consumer Policy Framework estimated that its consumer policy reforms package
(which the ACL is a key part of) could provide benefits to the Australian community of
between $1.5 billion and $4.5 billion a year.!42

The ACL will commence from 1 January 2011 and will apply nationally as a law of the
Commonwealth and a law of each State and Territory. For the first time, under the ACL all
consumers will enjoy the same protections against unfair trade practices wherever they are
in Australia, and businesses will be subject to the same obligations regardless of where they
operate.

138 Part V, Division 1 of the TPA.

139 Additionally, the TPA prohibits businesses from engaging in certain anti-competitive practices, for instance,
from engaging in the practice of exclusive dealing by placing restrictions on the resupply of a good or
service where the effect of the restriction is to substantially lessen competition. See paragraph 47(2)(f) of the
TPA.

140 Further information about the ACL is at Appendix H.

141 Trade Practices Amendment (Australian Consumer Law) Act (No.2) 2010.

142 Productivity Commission, Review of the Australian Consumer Policy Framework, Final Report, 2008, Vol.2,

p 323. Available at http:/ /www.pc.gov.au/projects/inquiry/consumer/docs/finalreport.
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The ACL contains the following protections for consumers:

* it prohibits sellers from engaging in false, misleading or deceptive conduct — for
example, it will be unlawful for a seller to make a false, misleading or deceptive statement
about the price, value or quality of a ticket they are selling;

* it provides statutory guarantees for purchases of goods and services — for example, a
seller will be required to guarantee they will supply a ticket with reasonable care and
skill, they have they have a right to sell the ticket and that the ticket will be fit for purpose,
free from defects and match its description;

* it prevents the inclusion of unfair terms into standard form consumer contracts — many
tickets are standard form consumer contracts. If a ticket contains a term which:

— causes a significant imbalance in the parties’ rights and obligation under the contract;

— is not necessary to protect the legitimate interests of the party who would be
advantaged by the term; and

— would cause detriment to a party if it were to be applied or relied on;
then the term may be considered “unfair’;

* itrequires sellers to prominently display the total amount payable for a purchase as a
single figure price, including any additional fees, charges or taxes (such as delivery fees,
handling charges, postage costs, credit card surcharges);

* itrequires a seller who supplies a good or service to a consumer of a total price of $75 or
more to provide proof of transaction as soon a practical after the goods are supplied.

The ACL will be supported by industry-specific regulations (such as existing state-specific
legislation on ticket onselling) where appropriate and will not automatically replace these
regulations.

State-specific legislation**®

In addition to the generic consumer laws that exist in all jurisdictions, some States have
specific laws to regulate activities at certain events or at certain venues which includes
monitoring the sale of tickets to these events or at these venues. Some States believe under
certain circumstances there is a need for state specific legislation to address onselling.

Presently, Victoria has event-specific legislation to regulate the staging of certain major
sporting events in the state, such as AFL Grand Final games. Queensland, South Australia
and NSW all have venue-specific legislation which covers the selling of tickets near or within
certain venues, such as at select Stadiums Queensland venues and the Sydney Cricket
Ground.

143 Further information about state-specific legislation see Appendix H.
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The Coalition of Major Professional and Participation Sports (COMPPS) submitted that a
fragmented consumer protection legislative framework currently exists in Australia,
particularly in relation to ticket selling.1#* COMPPS noted that as events are often conducted
in more than one jurisdiction, the lack of nationally consistent regulation can make
enforcement difficult and complex when there are varying legislative requirements and
different regulatory bodies involved.!45 To this end, CCAAC considers the ACL will assist to
relieve many of these concerns.

OVERSEAS LEGISLATION®

There have been a variety of overseas regulatory responses to ticket scalping. Some of these
are outlined below.

The United States of America

Resale laws, policies and practices are generally decided at the state level in the US. There is
no federal anti-scalping legislation in the US, although some states have adopted different
approaches to address ticket onselling.

In the US, resale laws vary from state to state. Current state-based legislation ranges from
prohibiting the practice of scalping or limiting the resale price, to licensing participation in
the secondary market. However, currently the majority of US states do not have laws in
place to limit the value placed on the resale amount of tickets or laws that limit where and
how these tickets should be sold.

Trend towards deregulation

Over the last 20 years the legislative landscape for ticket onselling in the US has changed
with a general trend to reduce or remove legislation which prevents ticket onselling. Many
states have abolished or relaxed their anti-scalping regulations, and scalping is now legal in
45 states. For instance, many states have been repealing legislation that capped the price to
resell tickets, including New York, Illinois, Florida, Louisiana and Minnesota.

With the growing trend towards deregulation, ticket onselling services and websites have
increased in popularity in the US. A large secondary market for tickets now operates mainly
through websites such as eBay, StubHub, Tickets.com, Craigslist and TicketsNow. Many
individuals who would have waited outside the venue or on street corners to scalp tickets,
now resell tickets online.

Evidence from the US does not suggest that legislation has been effective in eliminating the
practice or improving consumer access to tickets. Rather the evidence suggests that the
legislation had an inflationary effect on the face value of tickets in jurisdictions where
reselling is restricted or prohibited.!#”

144 COMPPS, p 4; Cricket Australia, p 11.

145 COMPPS, p 4.

146 For further information about overseas legislation see Appendix I.
147 eBay, p4.7.
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Case-study: deregulation in New York

Until recently, New York had a cap on the resale price of tickets of 4 per cent above the face
value for venues with more than 6,000 seats, and 25 per cent above the face value for smaller
venues.!#8 In 2007, New York repealed its price cap legislation. Ticket conditions restricting
the resale price and method of resale were also prohibited.!4?

In its Report on Ticket Reselling and Article 25 of the Arts & Cultural Affairs Law (February
2010), the New York Department of State suggested that restricting or capping ticket prices
in the secondary market has not proven to be effective at ensuring genuine fans can access
tickets in the first place or to limit the existence of secondary ticket markets.15

In July 2010, Article 25 of the New York Arts & Cultural Affairs Law was amended to
specifically prohibit venue operators from restricting the resale of ticket in certain situations.
For instance, Article 25.30.1 prohibits any operator of a place of entertainment (or their
agent) to:

« restrict the resale of tickets included in a subscription season ticket package as a condition
of purchase or as part of the package agreement;

» deny access to a ticketholder who possess a resold subscription or season ticket; or

 use a paperless ticket that does not allow the ticketholder to transfer the ticket at any
price, at any time, without additional fees and without the operator’s permission.15!

The following reasons have been behind the progressive de-regulation in New York:152

+ in the internet era the price cap law was rarely obeyed, with internet sites setting up in
other jurisdictions to evade anti-scalping laws;

 enforcing the price cap was not a high priority for police, whose focus was on more
serious crime;

+ an increase in the number of legal resellers would increase competition and prices for the
consumer would fall; and

+ realising that a multi-billion dollar market was being left untapped, a growing number of
sporting teams, theatres and promoters had begun entering the secondary ticket market
themselves.

148 Simonson, R 2007, ‘Tickets Gone Wild: Broadway Braces Itself as NY Contemplates Deregulating Scalping/,
available at: www.playbill.com/features/article/107425-Tickets-Gone-Wild-Broadway-Braces-Itself-as-N'Y-
Contemplates-Deregulating-Scalping.

149 eBay, pp 4.4-4.10.

150 p 5, available at http:/ /www.betterticketing.com/ articles / Ticeket_Reseller_Report.pdf

151 eBay, p 4.5.

152 Simonson, R 2007, ‘Tickets Gone Wild: Broadway Braces Itself as NY Contemplates Deregulating Scalping/’,
available at: www.playbill.com/features/article/107425-Tickets-Gone-Wild-Broadway-Braces-Itself-as-N'Y-
Contemplates-Deregulating-Scalping.
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New Zealand

New Zealand does not have generic legislation that prohibits or restricts the unauthorized
onselling of tickets. However, it does have an industry-specific law, the Major Event
Management Act 2007, which manages declared major events, including prohibiting the resale
of tickets for a premium.’>® The World Rowing Championships 2010 and the Rugby World
Cup 2011 are two events that have been declared under this Act.1> The NZ Ministry of
Consumer Affairs does not have evidence of many complaints from consumers about
unauthorized onselling.155

United Kingdom

In the UK, the resale of football tickets is illegal under the Criminal Justice and Public Order
Act 1994, unless the resale has been authorized by the organizer of the match.15¢6

In February 2010, the UK Government decided not to regulate the secondary market
following a three month consultation on whether the resale of tickets to certain major
national sporting events should be banned. Instead, the UK Government decided to allow
online resale sites, such as ‘Seatwave’ and “Viagogo” to regulate themselves.!5” This followed
a report commissioned by the House of Commons in January 2008 which did not call for new
regulations for the secondary ticket market and believed that the free market for tickets
should remain without government interference, except as a last resort.15

European Union

The European Commission has developed a directive on the protection of consumers in
respect of distance contracts, setting out legislative obligations in European Union member
states and in the European Economic Area.!® Some of these obligations apply to the sale of
goods online, over the phone, via email or by mobile phone.

ADEQUACY OF CURRENT REGULATION IN AUSTRALIA

CCAAC believes that the existing regulatory framework in Australia, made up of generic
consumer protection laws and supported by enhanced protections under the ACL, is
adequate to protect consumers from unfair trading practices in relation to ticket onselling.
Based on the finding that ticket onselling does not cause significant consumer detriment in
Australia, CCAAC considers that specific regulation of the ticket industry would not be
justified. Regulation would impose administrative burdens on industry associated with
monitoring purchase and sale activities and tracing and cancelling tickets, which industry

153 See Appendix L.

154 NZ Ministry of Consumer Affairs, p 1.

155 NZ Ministry of Consumer Affairs, p 2.

156 Section 166 of the Criminal Justice and Public Order Act 1994.

157 Hamacher, A ‘Secondary ticket market escapes UK crackdown’, EU Ticket News, 17 February 2010. Available
at: http:/ /www.euticketnews.com/20100217342/ secondary-ticket-market-escapes-uk-crackdown.html
(Accessed 12 November 2010).

158 Branch Jnr, A ‘Secondary ticket market in UK gets a boost’, Ticket News, 10 January 2010. Available at:
http:/ /www.ticketnews.com/news/Secondary-Ticket-Market-in-UK018100 (Accessed 12 November 2010).

159 97/7/EC Directive.
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submits, based on existing evidence, would be disproportionate to the size of the problem
seeking to be addressed.1®0 The PC has noted that some overlaps between industry specific
regulation and generic consumer laws can be overly prescriptive.16!

CCAAC found there is insufficient evidence that a market or regulatory failure exists to
warrant further legislative intervention.162 The low level of registered complaints to
consumer agencies is one indication that consumers are not experiencing significant
detriment in Australia in relation to ticket onselling. Where a concern with buying an onsold
ticket is the risk that it is invalid or a counterfeit, eBay has submitted that the actual
incidence of counterfeit ticket being listed for sale on its Australian website is practically
non-existent, and insufficient to warrant regulatory intervention.1¢3> Additionally, there is a
general trend internationally, to reduce or remove legislation which prevents ticket
onselling.

The OECD's Process of consumer policy making states that there needs to be evidence that
consumer detriment is significant to warrant government action.16* With strong economic
incentives, positive social impacts, new technologies and changing attitudes, the traditional
thinking about “ticket scalping’ is becoming less relevant.165 Many stakeholders recognise
that in some cases there are genuine reasons for individuals to onsell their ticket if they are
unable to attend.1¢¢ There is little stakeholder support for monitoring through government
regulation, believing that tickets should not be treated differently to other goods and should
not be subject to specific regulation.’? CHOICE considered that there was currently no
strong case for government intervention through regulation.168

Enforcement issues

Research and consultations reveal a common view that regulation of the secondary market
would be difficult to enforce, particularly where the transaction takes place away from the
venue, such as online. 1 For instance, difficulties in enforcement can arise due to the
constantly changing nature of technology and the disorganised nature of ticket onselling
(often engaged in by individuals).1”?0 CCAAC agrees with the view that regulation should not
be extended if it cannot be effectively enforced.1”!

160 LPA, p 1; Cricket Australia, p 5.

161 Productivity Commission, Review of the Australian Consumer Policy Framework, Final Report, 2008, Vol.2, p 81.
Available at http:/ /www.pc.gov.au/ projects/inquiry/consumer/docs/finalreport

162 According to the Commonwealth best practice requirements for regulation, to warrant any further
regulation there is needs to be net benefit from government action and a strong case that the practice sought
to be controlled is clearly needed in the interest of the public or a section of it; Office of Best Practice
Regulation, available: http:/ /www finance.gov.au/obpr/ proposal/index.html.

163 eBay, p 2.3.

164 Organisation for Economic Co-operation and Development 2010, Consumer Policy Toolkit, p 11.

165 Leslie, P personal communication, 2 September 2010.

166 Moshtix, p 6; Cricket Australia, p 6; LPA, p 2.

167 eBay, p 2.1; LPA, p 2; Showbiz, p 7.

168 CHOICE, pp 1 and 3.

169 NZ Ministry of Consumer Affairs, p 4; eBay, p 2.6; LPA, pp 4 and 7

170 NZ Ministry of Consumer Affairs, p 4; Showbiz, CCAAC face-to-face consultation, 15 October 2010.

171 Moshtix, p 7.
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The ACCC noted that there would be a number of factors that would impact on effectiveness
of legislation or self-regulation in this area.”2 In both cases, there would be significant
challenges in addressing conduct of short term or ad-hoc sellers in comparison with
established industry participants.173

In addition, technology, and in particular the internet, can make it easier for unauthorised
onsellers to avoid local regulations by setting up websites or selling tickets in other
jurisdictions to evade local anti-scalping laws. According to CHOICE, given the
inventiveness of some scalpers, it is likely that they will manage to get around any legislation
since at the heart of the problem is unfulfilled demand.'7# It was also submitted that
overseas experiences indicate that attempts to regulate the secondary ticket market have not
been effective in reducing scalping and protecting consumers’ interests, which is why many
US jurisdictions are moving towards deregulation.1”5

FINDINGS

+ The existing consumer protection regulatory framework in Australia, which will be
enhanced by the Australian Consumer Law, is adequate to protect consumers from unfair
trading practices in the ticket market.

— There are issues associated with the enforcement of industry specific regulation due to
the disorganised nature of the secondary market.

172 ACCC, CCAAC teleconference, 18 October 2010.

173 ACCC, CCAAC teleconference, 18 October 2010.

174 CHOICE, NSW Office of Fair Trading Roundtable Consultations, 17 November 2010.
175 eBay, p4.1.
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5 NON-REGULATORY APPROACHES

CCAAC notes that industry is best placed to address issues which arise in the secondary
ticket market. Whilst CCAAC believes that the broad issue of ticket onselling has positive
and negative impacts for consumers and suppliers, it currently does not cause a significant
level of consumer detriment. However, if the broad issue of onselling does, in the future,
lead to consumer detriment industry can use mechanisms to prevent onselling. CCAAC
recognises that industry has the ability to respond to specific concerns raised by some
consumers about unauthorised onselling, such as the transferability of tickets, transparency
of ticket allocations and fair access to tickets. Industry can and does use a variety of
mechanisms to address these concerns which are outlined below.176

TRANSFERABILITY, REFUNDS AND EXCHANGES

A ticket itself confers on the ticketholder a right of entry to a venue for a specific duration.
The ticket may be subject to certain terms and conditions of sale. For instance, a ticket may
contain the conditions of entry (such as late arrivals, the use of cameras and audio
equipment and replacement fees), the promoter’s refund or exchange policy, and conditions
in relation to resale. Most ticket providers have an arrangement in place for the distribution
of tickets to events at certain venues, and most tickets sold to these events are subject to
similar terms and conditions.1”” For example, as part of the condition for sale for a Ticketek
ticket, the ticketholder may be denied admission if the ticket has been resold at a premium
and without prior written consent.178

It is CCAAC’s view that the inability to transfer tickets or to obtain a refund provides
incentives for consumers to participate in the secondary market to resell unwanted tickets.
Consumer concerns have been raised about unfairness associated with this issue. Allowing
refunds and exchanges, in certain cases, can help to reduce the incidence of unauthorised
onselling.1”? Different sectors of the primary market have adopted different approaches to
this issue.

176 Moshtix, p 3; LPA, p 7; Mr Lynden Griggs, p 3; eBay, p 4.1.
177 Showbiz, page 3.

178 Source Ticketek ticket.

179 LPA, p 3.
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Examples: Ticket exchanges

« Moshtix provides a ticket exchange service that enables ticketholders to transfer tickets by
providing the full name and date of birth of the person who will be attending the event in
their place, before Moshtix will reissue the ticket.180

« Some arts companies allow their tickets to be exchanged to another performance in the
same season for free or for a small fee.18!

Submissions state that tickets should be freely tradeable commodities in the secondary
market to allow consumers maximum flexibility when disposing of unwanted tickets and
acquiring tickets.182 Submissions also believe that individuals should be entitled to do
whatever they want with a purchased ticket including transferring it to another person.183
This argument is common where consumers take considerable risk in buying tickets ahead of
time, but for unexpected reasons (such as illness or work commitments) are unable to use the
ticket and wish to recover some costs.18* Preventing a ticketholder from getting a refund or
transferring their ticket to someone else in all situations is considered to be unduly
restrictive.185> Where refunds or transfers are not permitted, the purchaser who is unable to
use the ticket suffers a loss.186

CCAAC found most major sporting bodies recognise this view and have sought to address
this concern about transferability.187 For example, during the second week of the finals, the
NRL provides grand final ticketholders with a window in which they are able to obtain a full
refund for their tickets (less the booking fee).188 Similarly, the AFL provides refunds subject
to certain conditions.!8® The Coalition of Major Professional and Participation Sports
(COMPPS) accepts onselling in certain circumstances where the ticket is onsold at face value
or through an authorised onseller or approved onselling facility.19

CCAAC also notes that some major ticket providers have recently offered ticket insurance to
ticketholders where they can obtain a refund, in certain circumstances, at an additional cost.

180 eBay, p 3.13.

181 LPA, p 3.

182 CHOICE, p 3; Moshtix, p 4.

183 Mr Denis West p 1; Showbiz, CCAAC face-to-face consultation, 15 October 2010.

184 Publishers” Advertising Advisory Bureau, p 2.

185 Kfoury, A p 1; Griggs, L., ‘Ticket scalping - its legal and economic effects on the illusion of perfect
innocence’, (2006) Griffith Law Review, Vol 15 No 2, p. 299; Publishers” Advertising Advisory Bureau,
Submission, p 2.

186 Mr Lynden Griggs, p 2; Mr Andrew Kfoury, p 1.

187 Tennis Australia, p 2; COMPPS, p 4.

188 NRL, CCAAC consultations, 6 October 2010.

189 AFL, CCAAC teleconference, 15 October 2010.

190 COMPPS, p 4.
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Example: Ticket insurance

Ticketek and Ticketmaster offer ticketholders the option of buying ticket insurance where
individuals can get a refund of the costs of the ticket and transaction fees if they are unable to
attend the event due to a range of circumstances which include illness, injury, accident,
transport delay or adverse weather events. The cost of the insurance is on a sliding scale
based on the face value of the ticket.1!

Incentives for promoters and ticket providers to offer refunds and exchanges include
relieving consumer dissatisfaction, promoting good customer relations and encouraging
greater consumer confidence in the ticketing process.192 Not including strict terms and
conditions on ticket transferability would assist ticket providers to ensure they comply with
existing legal obligations under the Trade Practices Act 1974 (TPA). These may include the
unfair contract terms law (for instance, by ensuring that ticket terms are not unfair and that
ticket conditions are set out in a clear, legible and comprehensible manner), the prohibition
against engaging in anti-competitive conduct through exclusive dealing by restricting the
resupply of goods or services, and the prohibition against false, misleading and deceptive
conduct.’

On the other hand, some submissions noted that a distinguishing factor between tickets and
other consumer goods is that a ticket itself is evidence of a contract between the original
seller and the original purchaser so that rights and obligations arising under it cannot be
transferred.1%

It was also submitted that administering a refund process and ensuring compliance with the
refund conditions can be timely, cumbersome and expensive.l% LPA submitted that a
promoter’s position on ticket refunds, exchanges and transferability and their terms and
conditions, should be left for each individual promoter to decide, as they are the bearer of
the greatest risk.1%

CCAAC recognises that a risk for ticket sellers associated with offering a refund is the
uncertainty with not being able to resell the returned ticket for its original value as the value
of the ticket diminishes closer to the date of the event. There is considerable investment in
organising an event and promoting the sale of tickets. The inability to resell returned tickets
and the resulting loss in revenue could affect the business model of the promoter and ticket
agent, which in turn could lead to higher ticket prices to offset the costs associated with
providing refunds.’®” However, CCAAC believes in cases of sold out events, the inability to
transfer tickets can raise concerns of unfairness amongst some consumers since the risk to
promoters and ticket providers holding unsold tickets would be minimal.

191 LPA, p3.

192 LPA, CCAAC teleconference, 8 October 2010.

193 Paragraph 47(2)(f), sections 52 and 53 and Schedule 2 Part 2 of the TPA.

194 COMPPS, p 3; Tennis Australia, p 4; Cricket Australia, pp 6 & 8; Creative Festival Entertainment Pty Ltd,
CCAAC face-to-face consultation, 6 October 2010.

195 COMPPS, p 4; Creative Festival Entertainment Pty Ltd, p 4.

196 Live Performance Australia, p 4.

197 LPA, p4.
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CCAAC considers that increasing consumer awareness about the terms and conditions on
the transferability of tickets would assist ticketholders to understand any conditions that
may exist in relation to onselling, such as cancellation and refusing entry. Greater consumer
awareness was supported by stakeholders during the consultations.1% Where a condition of
sale in relation to reselling has been breached, the ticketholder may be denied entry.
Similarly, where a ticketholder is unable to use their ticket, the individual may just assume
they are not entitled to a refund or exchange, whereas the ticket’s terms and conditions may
provide otherwise. To this end, CCAAC believes that consumer detriment and
dissatisfaction can be reduced by informing consumers about the terms and conditions,
including any conditions on reselling and the promoter’s refund or exchange policy.

PRIMARY DISTRIBUTION METHODS

Participants in the primary market choose the way tickets are originally distributed and sold.
This choice involves consideration of various objectives, with the method chosen to take
these into account. CCAAC found that some of the distribution strategies used in the
primary market can indirectly encourage onselling in the secondary market.'? Modifying
primary distribution strategies can help address issues associated with unauthorised
onselling, subject to the various objectives and considerations of individual promoters.
CCAAC found that there are a range of existing industry initiatives being used by some
ticket providers to address specific concerns related to unauthorised onselling.

198 NSW Office of Fair Trading Roundtable Consultations, 17 November 2010.
199 See Chapter 2; eBay, p 3.19.
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Examples

* Moshtix has implemented a number of measures to prevent ticket onselling, including:200

- limiting paper ticket delivery;

- collecting the name and date of birth of attendees at time of purchase, printing these
details on the tickets and verifying them at point of entry with scanning equipment;

- limiting the number of tickets purchased per transaction
- using the Moshtix resale facility to manage the transfer of tickets;

- checking its booking database regularly for suspicious purchase behaviour that is
commonly practiced by scalpers;

- performing random checks and spot checks for ticketholders” ID; and

- cancelling tickets on discovery of a resale attempt not in accordance with a Moshtix
supported process.

+ Cricket Australia has taken measures to reduce the incidence of scalping, for instance, by
providing fans exclusive access to early tickets, reducing ticket limits to prevent large
volume of tickets being acquired and resold, and delaying the release of tickets to reduce
the chances of reselling.20t

CCAAC acknowledges that while the promoter is usually responsible for setting ticket prices
and limits on the number of tickets per buyer, in some cases the promoter is unable to choose
the ticket distribution method due to contractual arrangements between its ticket agent and
the venue.202 Public confidence in the ticketing system can be undermined when priority
allocations are made. This can raise concerns amongst some consumers as they assume that
there is an unequal and unfair allocation of tickets. According to CHOICE, the manner,
proportion and timing of the tickets released should be far more transparent and the
operation of transparent markets can promote consumer confidence.23

Technology can be used by promoters and sporting clubs to prevent unauthorised onselling
if they so choose.2¢ Live Performance Australia (LPA) supports the use of technology and
other non-regulatory strategies to reduce ticket onselling.205 Similarly, major professional
sporting bodies generally welcome advances in technology which provide different ways of
issuing tickets to control admission to events.20¢ Consultations found that technology will
continue to assist in reducing ticket onselling and that future advances in technology will

200 Moshtix, p 9.
201 Cricket Australia, p 10.
202 Creative Festival Entertainment Pty Ltd; p 4; Ticketek, CCAAC face-to-face consultation, 6 October 2010.
203 CHOICE, pp 1 and 5.
204 Leslie, P., personal communication, 2 September 2010. Further information about Dr Leslie is at
http:/ / gsbapps.stanford.edu/facultyprofiles /biomain.asp?id=28749749.
205 LPA,p8.
206 COMPPS, p 3.
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eventually enable solutions to eliminate the practice completely. For example, a new entrant
into the primary ticket market, ‘Foxtix’, believes it can improve customer service as well as
minimise ticket scalping by using the benefits of innovative technology.20?

Appendix ] outlines other distribution methods being used by industry participants to
reduce unauthorised onselling and to address specific concerns raised by consumers.

PRICING STRATEGIES

The original ticket price is commonly said to encourage unauthorised onselling in the
secondary market, with underpricing and the lack of dynamic pricing arguably creating
profit opportunities for scalpers.208 Prices in the primary market are often set below market
clearing levels (underpriced), do not vary over time and have few price levels.20

CCAAC recognises that pricing decisions in the primary market are often subject to a variety
of considerations which includes the promoter’s revenue model and social objectives, such as
providing affordable tickets to the general public. One way to reduce resale activity is for the
primary market to adopt price variations. Adopting more sophisticated pricing strategies in
the primary market based on buyers” willingness to pay, combined with improved
distribution methods, could help address consumer concerns in relation to fair access.

Market clearing prices

CCAAC found some promoters acknowledge that tickets may be onsold due to pricing
issues and that price adjustment might discourage this.210 Performers and promoters could
adopt the same economic philosophy behind the secondary ticket market and set prices
according to market forces, so that ticket prices match consumers” willingness to pay.
COMPPS acknowledges that if promoters charge the highest price which the market can
bear, it not only helps to maximise revenue but could also deter scalpers from entering the
secondary market by reducing their profit margins.21 However, CCAAC notes that
embracing the higher market value could have the undesired effect of preventing some fans
from buying affordable tickets. It could also undermine a social objective for some promoters
of trying to keep events, such as major sporting events, affordable for as many Australians as
possible.212

207 ‘Foxtix to take on major event ticketing duopoly’, PerthNow, 18 October 2010. Available at
http:/ /www.perthnow.com.au/business/foxtix-to-take-on-major-event-ticketing-duopoly/ story-e6frg2qc-
1225940033093 (accessed 5 November 2010).

208 eBay, p 3.19; CHOICE, p 2; Depken, CA 2006 ‘ Another look at anti-scalping laws: Theory and evidence’,
Public Choice Vol 130, pp 55-77; Courty, P., 2000, * An economic guide to ticket pricing in the entertainment
industry’, Recherches Economiques — Louvian Economic Review 66(1), p 185.

209 Leslie, P personal communication, 2 September 2010.

210 Creative Festival Entertainment Pty Ltd, CCAAC face-to-face consultation, 6 October 2010.

211 COMPPS, p 2.

212 Tennis Australia, pp 2 & 5; COMPPS, p 3.
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Dynamic pricing

Promoters and ticket providers often sell tickets with different qualities and different
experiences, for example, different seats, venues, cities and dates.?® Tickets to the same
event can be sold at different prices where they have different product qualities.?14 A
dynamic pricing model, where prices are based on market forces and ticket quality, could
reduce profit opportunities for unauthorised onselling. Dynamic pricing for tickets is said to
be possible since each ticket offers a different experience, has a different level of demand and
therefore has a different value attached to it, to enable tickets to be priced differently.2!> For
example, the NRL and the AFL engage in dynamic pricing to some degree by selling tickets
at different prices for different seat categories (for example, ticket prices vary for general
admission, member seating and corporate boxes).

However, dynamic pricing has the potential to undermine the social considerations of
promoters by reducing the availability of affordable tickets to the general public and
interfering with the ability to target certain audience demographics through ticket pricing. It
is argued that dynamic pricing is untenable because of the demographic audience profile for
some events (such as a younger audience to music festivals), the lack of adequate
differentials between tickets (for instance, where only general admission or standing room
tickets are available) and audience budget constraints (commonly found in youth and
sporting events).216

INDUSTRY CODE OF PRACTICE

CCAAC believes a useful mechanism to address specific consumer concerns could be
through a voluntary industry code of practice. This mechanism could encourage best
practice ticket selling methods?'7, respond to unauthorised onselling concerns, promote
greater consumer awareness of the market and set industry wide standards for consumer
protection. CCAAC found a number of stakeholders are in favour of a voluntary industry
code covering all forms of ticket selling.2!8 CHOICE supports consideration of a code as part
of a package of measures to improve the functioning of both the primary and secondary
markets.219

In the interest of national consistency, CCAAC believes there is merit in considering the
development of an industry wide voluntary code of practice to apply to all platforms of
ticket sales and to all event types, to provide consumers with clear and consistent
information. Information can help empower consumers to make more informed purchasing
decisions, promote greater consumer confidence in the ticket market and avoid situations of
consumer dissatisfaction with the ticketing process. A voluntary code could be developed by
peak industry bodies and key stakeholders. CCAAC acknowledges that any industry code

213 Courty, P 2000, “An economic guide to ticket pricing in the entertainment industry’, Recherches Economiques -
Louwvian Economic Review 66(1), p 187.

214 Courty, P 2000, “An economic guide to ticket pricing in the entertainment industry’, Recherches Economiques -
Louwvian Economic Review 66(1), p 176.

215 Showbiz, CCAAC face-to-face consultation, 15 October 2010.

216 Creative Festival Entertainment Pty Ltd, p 2.

217 Moshtix, p 8.

218 Showbiz, pp 2 and 8; Moshtix, p 8, CHOICE, p 7; Cricket Australia, p 12; Mr Lynden Griggs, p 2.

219 CHOICE, p 7.

43



would need to be flexible to take into account the variations existing between different
sectors of the industry (for instance, between performing arts and sporting events). Matters
worth exploring for inclusion within a voluntary code include guidance on possible terms
and conditions on ticket transferability, procedures for dealing with identified incidents of
unauthorised onselling, methods for distributing tickets, protocols for releasing tickets early,
and encouraging greater transparency of the ticket allocation process.

In addition, there is support for developing an endorsement symbol for code signatories to
indicate ticket authenticity to consumers.?20 Publicly recognised industry accreditation to
help consumers differentiate between authorised and unauthorised ticket sellers could also
be considered.?2!

Existing codes®?

The Codes of Practice developed by LPA and the UK Society of Ticket Agents and Retailers
(STAR) provide useful examples for developing a voluntary industry code for ticket selling.
In Australia, a number of industry participants believe the LPA Code provides a good
starting point as a basis for industry wide code.??> There is evidence that many LPA members
refer to the LPA Code as an industry standard and have a link to the Code on their websites.

The comprehensive nature of the UK STAR Code?? can be attributed to the particular
structure of the secondary ticket market in the UK, which closely mirrors that of the US
market. The UK market?? is comparably larger in size and value to the Australian market
making the types of issues which the UK Code seeks to address different to those present in
the Australian market.

Compliance issues

The very nature of a voluntary code is that it necessarily relies on industry self-regulation to
encourage compliance. Given the usually informal and disorganised nature of unauthorised
onsellers,226 CCAAC recognises it is debatable how effective compliance with a code can be
in the secondary market.

Although the LPA Code is useful, its effectiveness to combat ticket scalping is said to be
limited.?” LPA acknowledges that it has been difficult to enforce the Code and that
monitoring compliance remains a challenge.?28 Targeted consultations found that as the LPA
Code only applies to members, it can be a source of frustration to members when
competitors who are non-LPA members fail to observe the Code standards. In addition,

220 Showbiz, p 5.

221 Cricket Australia, p 12.

222 Appendix J contains further information about the LPA Code and overseas codes, such as the UK STAR
Code.

223 Showbiz, CCAAC face-to-face consultation, 15 October 2010; LPA, CCAAC teleconference, 8 October 2010.

224 See Appendix J.

225 Branch Jnr, A ‘Secondary ticket market in UK gets a boost’, Ticket News, 10 January 2010. Available at:
http:/ /www ticketnews.com/news/Secondary-Ticket-Market-in-UK018100 (Accessed 12 November 2010)

226 NZ Ministry of Consumer Affairs, p 4.

227 LPA, CCAAC teleconference, 8 October 2010.

228 LPA, CCAAC teleconference, 8 October 2010.
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major professional sporting events are not currently covered by the LPA Code since it
applies only to the live entertainment and performing arts industry.

FINDINGS

+ Industry can respond to specific consumer concerns in relation to ticket transferability,
fair access to tickets and transparency of ticket allocations, in a number of ways.

— These concerns could be addressed through industry action such as primary ticket

distribution methods and the transfer of tickets in some situations.

— A mechanism to address consumer concerns is a voluntary industry led code of
practice which encourages participation of all stakeholders to promote industry wide
standards to better inform consumers.
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6 CONCLUSION

Under its terms of reference, CCAAC was required to examine the practice of ticket onselling
and explore possible responses. CCAAC was guided by the OECD Consumer Policy Toolkit,
and specifically it’s Process of consumer policy making in assessing the level of consumer
detriment. The Consumer Policy Toolkit defines consumer detriment as a loss in economic
welfare if consumers are misled into making purchases of goods and services which they
would not otherwise have made or if they pay more for purchases than they would if they
had been better informed.

A number of methods have been used to determine consumer detriment including
assessment of complaints data, consumer surveys, independent research and consultation
with stakeholders. CCAAC acknowledges that whilst consumer detriment may not be
significant in the ticket market, consumer dissatisfaction can arise from the ticket market’s
operation.

CCAAC found that the level of unauthorised onselling in Australia is low. This is due to the
fact that sell out events and sell out ticket categories are a precondition for a strong
secondary market and there are few sold out events in Australian each year. Additionally,
the number of onsold tickets for popular events is low compared to the total number of
tickets sold. CCAAC is of the view that ticket onselling is less common in the Australian
market than some other markets, such as the United States and the United Kingdom.
CCAAC found there has been a reduction in the distinction between the practices of ticket
scalping and opportunistic onselling as technology, and in particular the internet, enables
consumers to onsell unwanted tickets.

CCAAC, having examined the evidence, found that ticket scalpers in Australia are not
particularly sophisticated in their use of technology, often competing with consumers to
obtain tickets. CCAAC found the widespread use of the online environment has heightened
the visibility of ticket onselling leading to a perception amongst consumers that ticket
onselling is a problem. Technology has made it easier for many tickets to be purchased
concurrently with an average of three tickets being bought at any one time by each
consumer. This contributes to events being sold out at a faster rate and the perception that
onsellers obtain large amounts of tickets to onsell. Technology has also assisted promoters in
addressing unauthorised onselling issues and will continue to do so in the future.

CCAAC found that the broad issue of ticket onselling does not cause significant consumer
detriment, however, there are concerns about specific issues related to onselling. These
include concerns in relation to the transferability of tickets, transparency in ticket allocation
and fair access to tickets. These consumer concerns can contribute to a perception that ticket
onselling is unfair. CCAAC recognises that consumers are dissatisfied when they do not
receive tickets. CCAAC found that this is often not a result of ticket onselling but simply
high demand and limited supply, especially for popular events.

Consultations revealed that the activities of the primary market, such as primary distribution
methods and pricing strategies, can contribute to the occurrence of unauthorised onselling.
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However, CCAAC recognises that there are a number of considerations which industry takes
into account when setting pricing and selling tickets.

Evidence suggests that the secondary market can have positive impacts for both consumers
and industry. For consumers, the benefits of ticket onselling include providing an alternative
avenue to access tickets (particularly for popular events), convenience and the ability to
transfer tickets. While CCAAC recognises that unauthorised onselling may have some
adverse impacts for ticket suppliers including lower returns and potential damage to
reputation and goodwill, ticket onselling can also assist increases in ticket sales, improve
crowd attendance and promote publicity for events.

In addition, ticket onsellers can minimise the risk for promoters when staging events and
holding unused tickets. From an economic perspective, ticket onselling is a sign of a well
functioning market where tickets are allocated to consumers with the greatest willingness to
pay. Ticket onselling provides efficiency gains for both consumers and ticket suppliers.

CCAAC considers that the generic consumer protection laws are adequate in protecting
consumers against unfair trading practices in the ticket market, including in the secondary
market, and notes that the introduction of the Australian Consumer Law will enhance these
protections. Additionally, CCAAAC notes that there are issues associated with enforcement
of industry-specific regulation due to the disorganised nature of the secondary market.

Finally, CCAAC notes that industry is best placed to address issues which arise in the
secondary ticket market. CCAAC considers that industry can respond to specific consumer
concerns associated with unauthorised onselling, such as ticket transferability, fair access to
tickets and transparency of ticket allocations. A mechanism to address these concerns is a
voluntary industry led code of practice suitable to all stakeholders. This would assist them to
adopt consistent standards across the ticket market in relation to consumer concerns. This
approach would offer support to consumers through effective information leading to an
increase in participation to the variety of events in this dynamic market.
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APPENDIX A: TERMS OF REFERENCE

CCAAC agreed to conduct the review with the assistance of NSW Fair Trading. CCAAC,
under its terms of reference and having regard to MCCA's interest in this issue, will examine
the practice of ticket scalping and possible responses including, if any, legislative options
and their cost and effectiveness.

CCAAC will consider:

* whether there is consumer detriment and, if so, the level of detriment posed by ticket
onselling practices;

* the views of stakeholders affected by ticket onselling practices, including consumer
groups, ticketing organisations, auction/reselling websites, and peak sporting and live
entertainment bodies;

* actions currently undertaken by industry that seek to limit ticket purchasing by scalpers
for re-sale;

* the identification of any non-regulatory options that could address any harmful practices
arising from ticket onselling practices;

* the effectiveness of consumer information to address any consumer detriment associated
with ticket onselling practices;

* the effectiveness of current legislation related to ticket onselling practices;
* the impact of technology on ticket onselling practices; and

* the effectiveness of international approaches that address any consumer detriment related
to ticket onselling and the appropriateness of these approaches for the Australian
marketplace.
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APPENDIX B: CONSULTATION PROCESS

CCAAQC, under its terms of reference, examined the issue of ticket onselling in the primary
and secondary ticket markets. An Issues Paper, titled Ticket scalping: Ticket onselling and
consumers, was released for public comment on 31 May 2010. Submissions closed on

23 July 2010. Submissions were received from a range of stakeholders. A total of

25 submissions were received; of these five were confidential.

Written non-confidential submissions are available on the Treasury website at

www.treasury.gov.au. For a list of all stakeholder submissions refer to Appendix C.

In addition, a series of targeted consultations were undertaken based on the submissions, led
by CCAAC member Ms Deborah Healey. A panel met stakeholders on 6 October 2010 in
Sydney and 13 October 2010 in Melbourne, with additional discussions held via
teleconference. NSW Fair Trading also conducted a roundtable consultation on

17 November 2010. A list of participants in the targeted consultations is set out below.

Participant

Date

Sydney (face-to-face)

Ticketek

Moshtix

National Rugby League (NRL)
eBay

CHOICE

Melbourne (face-to-face)
Australian Football league (AFL)
Showbiz International

Creative Festival Entertainment
Teleconferences

Live Performance Australia
Australian Competition and Consumer Commission (ACCC)
NSW Fair Trading Roundtable consultation
Ticketek

Ticketmaster

Foxtix

eBay

Cricket Australia

Showbiz International

Tennis Australia

Acer Arena

CHOICE

Live Performance Australia

Coalition of Major Professional and Participation Sports

6 October 2010
6 October 2010
6 October 2010
6 October 2010
6 October 2010

13 October 2010
13 October 2010
13 October 2010

8 October 2010
18 October 2010

17 November 2010
17 November 2010
17 November 2010
17 November 2010
17 November 2010
17 November 2010
17 November 2010
17 November 2010
17 November 2010
17 November 2010
17 November 2010
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APPENDIX C: LIST OF SUBMISSIONS

Stakeholder submissions

Mr Andrew Kfoury

Mr Vince Dore

Mr Lynden Griggs, University of Tasmania

Ms Sally Freeman

Publishers’ Advertising Advisory Bureau

New Zealand Government — Ministry of Consumer Affairs

Showbiz International

Tennis Australia

Ticketek (Confidential)

Ebay Power Seller (Confidential)

Live Performance Australia (LPA)

eBay seller (Confidential)

Fairfax Media (Confidential)

ticketguy (eBay seller)

Cricket Australia

Grace

Moshtix

Mr Denis West

Creative Entertainment Pty Ltd

CHOICE

Ms Debbie Cox

Coalition of Major Professional and Participation Sports (COMPPS)

eBay

eBay (confidential)

Mr John Le Mare
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APPENDIX D:

SUMMARY OF SUBMISSIONS

Submission

Key Points

1. Mr Andrew Kfoury

Ticket onselling is a common practice, and has been so for many years. Once consumers
have purchased their ticket from an authorised establishment they own that ticket and should
have the right to do whatever they want with their ticket. The consumer has no right of refund
once they have purchased the ticket, so why can't they sell them? The affect of not being
able to sell their ticket if for whatever reason they cannot attend that function is restrictive.
Any harmful practice arising from onselling is due to the restrictions placed on onselling.
Remove these restrictions and consumers will then openly buy and sell their tickets.

2. Mr Vince Dore

A simple solution to the large scalping of tickets at some popular events would be to regulate
online auctions via legislation to only allow for the on sale at no more than the face value of
the ticket. Those legitimate purchasers who can no longer attend would be happy to obtain a
price close to that paid and this will ensure wholesale scalping is reduced.

3. Mr Lynden Griggs

Revised his previous position (in Ticket scalping — its legal and economic effects on the
illusion of perfect innocence' (2006) that legislation was needed to respond to the public's
perception of the unfairness of ticket scalping.

Provided the example of the AFL grand final where corporate hospitality packages have
circumvented Vic legislation, where package prices are in excess of their market value.

Believes ticket distribution processes have been used to legalise organised corporate
scalping, and although consumers suffer with sold out tickets, this is not a total welfare loss.
Less concerned with opportunistic onselling by individuals with no deliberate intent to profit.
The costs associated with regulation are often hidden and believes there is no strong
evidence or clear justification that regulation would benefit the public or a section of it at the
present time.

Allow conditions to be placed on tickets, refunds and reselling, provided they do not breach
unfair contract terms law. Consumers should be given full details of the arrangements
surrounding the purchase of tickets. Self-regulation in the primary market, like a voluntary
code, should be the starting point. Code could require disclosure to the public and explore
ticket allocation methods. Not convinced an industry ombudsman is needed. Difficult for a
code to operate in the secondary market unless it is mandatory (akin to licensed
bookmakers). Public education campaigns should also be explored.

4. Ms Sally Freeman

No issues with ticket reselling. Would rather have option to purchase tickets at a premium
than miss out. Believes ticket resellers should have the ability to charge higher prices, due to
effort, time, risk — some tickets sell for cheaper than face value. Believes that in house
auctions held by promoters and bands are worse than ticket reselling.

5. Publishers’ Advertising
Advisory Bureau

PAAB is an association of Australia's major newspaper and magazine publishers. It believes
that individuals unable to attend events for genuine reasons should be able to resell their
tickets. Conditions on tickets which prevent this leave consumers feeling dissatisfied and out
of pocket. Sector specific legislation is welcomed, like in QId (Major Sports Facilities

Act 2001).
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Submission

Key Points

6. New Zealand Government

NZ does not have any general legislation that restricts or prevents unauthorised ticket
onselling, or ticket scalping.

An exception is for major events of international significance that are deemed to be ‘major
events’ under NZ's Major Events Management Act 2007. For ‘major events’, the Act prohibits
tickets being resold for more than the original price plus costs. It does not prevent the
onselling of tickets. To date, these provisions have not been tested.

Ticket onselling does occur from time to time. To restrict onselling, NZ's event management
industry uses a number of the mechanisms mentioned in the Issues Paper, from limiting the
number of tickets sold, to the addition of extra shows for sold-out events.

Also, Trade Me, the major on-line auction site in NZ, does not allow resale of tickets unless
the trader physically has the tickets in their possession, to introduce separation between
initial ticket sale and their resale. That way, consumers are less likely to get caught up in the
frenzy that can occur immediately after tickets are released.

Overall, NZ does not support legislative intervention restricting tickets being onsold, except
for major events, because:

« Original tickets may be underpriced, and onselling for an increased price will result
where consumers are willing to pay the higher price;

* Event tickets are not necessities, so consumers have a choice whether to pay a higher
price or not;

* NZ does not have evidence of many complaints from consumers or ticket agencies about
ticket scalping.

The Ministry is not aware of a number of the issues raised in the Issues Paper occurring in
NZ because consumers are afforded protection by Fair Trading and Consumer
Guarantees Acts.

7. Showbiz International

Showbiz is Australia’s largest authorised ticket onseller. Believes that the existing legislative
and non-legislative framework that currently exists in Australia is sufficient to protect
consumers, like the TPA and the LPA'’s voluntary Code of Practice.

Further, the ACL will provide enhanced consumer protection against unfair business
conduct. Believes that the LPA’s Code should be the single national code covering all forms
of ticketing. Believes that concerns about authenticity is only an issue with unauthorised
onselling; Showbiz offers money-back guarantees on its tickets. Submits that greater
transparency of ‘outside’ ticket fees (like handling charges, delivery fees, credit card fees)
should be disclosed to consumers for greater transparency.

Notes that ticket shortages is rarely a real concern in Australia compared to the UK and
USA, mainly due to the differences in the size of potential audiences and venues. Notes the
benefits of the secondary market, for instance maximizing promoter’s revenue by opening
upon distribution strategies. Also notes that the industry is developing sophisticated methods
for restricting unauthorised onselling (that is, virtual tickets).

8. Tennis Australia

Advocates for uniform national regulation against ticket scalping. TA believes it has an
obligation to ensure games are accessible to as many people as possible and that ticket
prices allow for this, balanced with ensuring appropriate commercial return (as a not-for-profit
organisation). TA supports opportunistic onselling by individuals unable to attend due to
changes in circumstances, however, believes this should be through authorised/licence
agents. TA does not support unauthorised onselling for profit — exposes consumers to
counterfeited tickets and undermines the integrity of authorised sales. Internet has made it
easier to scalp tickets and more difficult to stop.

9. Ticketek — confidential

10. Ebay Power Seller —
confidential
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Key Points

11. Live Performance
Australia

Overall, believes that scalping is not a major issue for most in the live performance industry,
and is mainly a problem for poplar and high demand festivals. LPA favours the industry itself
taking primary responsibility for developing and implementing responses to scalping issues;
LPA has set industry standards for consumer protection via its voluntary Code of Practice.
Not in favour of a regulatory response as it’s likely to place undue administrative burden on
the industry that's disproportionate to the size of the problem. Recognisees that in some
instances it is legitimate for consumers to partake in opportunistic onselling but does not
support onselling at above face value price. Notes industry initiatives that may reduce likely
incidences of opportunistic onselling — offering ticket insurance to provide refunds for buyers
unable to attend or due to unforeseen circumstances (that is, event cancellation), or
providing a controlled resale marketplace for consumers to sell tickets unable to be used.
Industry is committed to reduce scalping through technological advances and other
non-regulatory strategies.

While LPA’s Code allows for refunds and exchanges in limited circumstances, different
sectors take different approaches. Believes the issue should remain at the discretion of event
promoters. Supports consumer education to battle scalping with evidence consumers have
limited understanding of the risks involved with buying from unauthorised sources. Industry
recourse of cancelling tickets punishes consumers. Does not support ticket distribution
methods to be more transparent; information about tickets released to sponsors, fans,
corporate and hospitality bodies is commercially sensitive.

Does not support regulatory response but if it is favoured then a nationally consistent
approach should be adopted to overcome the confusion with having mixture of state
legislation.

12. eBay seller confidential

13. Fairfax media
confidential

14. ticketguy (eBay seller)

The writer is a sole trader selling tickets on eBay and includes all ticket-related income and
expenses on tax returns, and is also registered for GST. Does not support regulation in the
secondary market, mainly because it is a free market between willing buyers and willing
sellers. Highlights some of the benefits of onselling, including convenience and obtaining
sold out tickets. Also notes the risk scalpers bear when demand is low and tickets are sold
below face value. Believes onsellers only buy a small proportion of available tickets (less
than 1 per cent) and that consumers would be unlikely to get a ticket even in the absence of
resellers.

Distribution methods of primary ticket sellers are responsible for some fans missing out on
tickets (that is, releasing limited tickets, delayed release). Premiums charged by scalpers is
to compensate for time spent sourcing tickets and foregone ban interest for tickets bought
and held. Believes the main opponents to scalping are primary ticket sellers who miss out on
profits. Argues primary sellers are also charging higher prices with dynamic pricing. Primary
market should be responsible for reducing the incidence of scalping with no new laws
introduced.

Buyers should be able to get a refund and do whatever they want with their ticket like resell
them, just like any other good purchased. EBay monitors sales on its website and has
guidelines in place. Not encountered counterfeit tickets. More information about number of
tickets available to the public should be made available to buyers, but doesn't believe more
information about tickets and sellers need to be disclosed.

Regulation, like the Qld Major Sports Facilities Act 2001, has hampered choice and
convenience for consumers and has been rarely enforced. Does not support regulation of
ticket distribution; enforcement would be difficult. Instead prefers a Code of Conduct for the
primary market; a voluntary code for the secondary market would legitimise onselling and
reduce the stigma associated with scalping. Licensing the secondary market would
discourage smaller sellers from entering the market. Identity of onsellers are often hidden to
prevent tickets from being cancelled by primary sellers.
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15. Cricket Australia

While CA does not object to people reselling tickets at face value through changes in
personal circumstances, CA is opposed to scalping or the resale of its tickets at a premium,
particularly after their efforts to keep prices affordable. Scalpers who purchase tickets for the
sole purpose of reselling them at a profit prey on genuine fans of the sport.

CA has a number of measures in our control to curb the on selling of tickets above face
value and is continuously monitoring new methods to reduce scalping. However, the
measures available to CA are limited due to; (i) the existing legal framework that operates,
only indirectly, to address scalping and (ii) the cost and resources involved in taking formal
action. This situation effectively results in wide-ranging protection of scalpers at the expense
of National Sporting Organisations (NSOs), consumers and the public interest.

Firstly, while CA recognises the legislative protections currently in place in Victoria and
Queensland, we are of the view that a national, consistent framework based primarily on the
principles of the Queensland legislation is required to ensure all consumers are protected
against those who sell tickets at highly-inflated prices simply for personal gain.

Secondly, a Code of Conduct should be introduced for ticket agencies and resale platforms
that provides both (i) a publicly-recognisable industry accreditation to differentiate legitimate
ticket sellers from scalpers and (ii) protocols and procedures for dealing with scalping
incidents.

Increasingly, with the advent of new technologies, scalping websites are being set up to sell
event tickets directly to consumers without resorting to online marketplaces such as eBay.

CA is against scalping or the resale of its tickets at a premium. The key reasons for CA’s
position include:

(a) scalping involves profiteering by individuals who take advantage of our policy of setting
affordable ticket prices and our strategy of providing an opportunity for all Australians and
Australian families to attend cricket matches;

(b) scalping is a direct breach of contract that should not be aided or assisted in any
circumstances; and

(c) scalping competes with and detracts from official commercial programs, thereby
undermining CA’s and its State Association’s revenues and the ability of CA and those State
Associations to fund grass roots cricket.

The submission outlines a number of initiatives that CA takes to minimise its tickets being
resold at a premium.

CA's view is that the principles of the Queensland Major Sports Facilities Act 2001 are most
compelling and would provide an ideal basis for a national anti-scalping scheme. CA
supports the creation of an offence for buying and selling tickets for specified events at
greater than 10 per cent over face value.

A further element CA would support for inclusion in this proposed national scheme would be
the prohibition on unauthorized ticket selling within the surrounds of specified venues,
consistent with the principles in the Sydney Cricket Ground and Sydney Football Stadium
By-law 2009.

Separate from the introduction of such legislation, CA also proposes the introduction of a
voluntary industry Code of Conduct. CA’s view is that the Code of Conduct should replicate
some of the intentions of the Code of the United Kingdom-based Society of Ticket Agents
and Retailers.

16. Grace

Strongly opposes the practice of ticket scalping and supports the introduction of legislation to
prohibit the practice. Has been affected by scalping by missing out on tickets that were sold
on eBay for excessive mark-ups. Believes consumers suffer when they miss out on events or
pay the inflated prices, and they also run the risk the event may be cancelled.

Acknowledges that ticket agencies, like Ticketek, have tried to control scalping with warnings
and limits on the number of tickets that can be purchased, but scalpers have avoided these
limitations and online scalping (via eBay) has made it difficult to stop the practice. Delays in
sending out tickets until closer to the event does not prevent scalpers auctioning their tickets
on eBay.

Has complained to a promoter but received negative response; only concerned with selling
tickets no matter how. Technology has escalated incidence of scalping. Believes ticket
agencies should allow for refunds to assist those who cannot genuinely attend the event and
to free up tickets for fans.

Has concerns with profits going to scalpers and not performers. Believes regulation should
extend to online websites.
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Key Points

17. Moshtix

Moshtix launched two surveys to gather promoter and consumer sentiment. An
overwhelming majority of respondents think that industry players should be taking more
responsibility of the issue. We believe the industry should take the lead on this issue as the
technology tools that Moshtix uses has shown that scalping can be reduced significantly. The
majority of comments received from the survey were in favour of a system that allows
genuine fans unable to attend an event to pass the ticket onto their friends first before selling
the ticket back to the ticketing provider or promoter for resale. They also called for a system
that prevents scalpers buying in bulk with the clear intention of re-selling on auction
websites.

When asked who should be responsible for monitoring ticket onselling, Two in five
respondents (42 per cent) think ticketing providers should be responsible for
monitoring/regulating ticket on-selling. One in five (20 per cent) said that websites on which
ticket on-sellers sell their tickets should be responsible for monitoring/regulating ticket
onselling. Only eight per cent respondents think monitoring and regulating ticket onselling
should be the responsibility of the Governments (Federal and State).

Indicators which suggest a market failure exists include :
* Speed of tickets being placed on reselling sites (such as eBay)

* Premium (above face value) tickets available in secondary market
e Volume of tickets available in secondary market
* Number of sites starting up that purport the reselling of tickets

Submission includes a table on the sort of information they would like seen printed on the
ticket. The current laws are difficult to enforce. It is only valid to regulate if the laws are
capable of being enforced. Doing this at the ticket buyer level will not be effective, and would
be better to focus on the ticketing providers and implementing conditions of operation for
them to introduce across their business with the promoter that help minimise the detrimental
effects of ticket onselling.

There should be a code of conduct. We believe it should be voluntary and more of a ‘best
practice’ style of approach. Non regulatory approaches to control ticket scalping:

* Implementing best practice procedures for promoters and ticketing providers

» Consumer education campaign to inform them of the dangers of ticket reselling and what
to look for when purchasing tickets

» Publishing a list of ticketing providers that do not have anti-scalping technology to inform
ticket purchasers that they need to be aware of this when buying tickets through these
providers.

18. Mr Denis West

Notes that those who may appear to be scalpers are consumers who are unable to attend
events onselling their tickets to get their money back and not to profit.
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19. Creative Entertainment
Pty Ltd

It was found by the courts that a condition imposed by Creative Entertainment that “the ticket
will be cancelled and the holder will be refused entry” where sold at a profit through online
market sites was misleading as not all tickets where online selling occurred could be cancelled.
Purchasing tickets through auction sites carries substantial risk to consumers as the promoter
and ticketing agency will only refund the face value of the ticket to the original purchaser in the
case of a show cancellation rather than the ticket holder.

The secondary ticket market and in particular online scalping, distorts the market, depriving
audience members of buying tickets at the original price. The victims are the fans forced to pay
exorbitant prices. Ticket scalping effectively undermines the goodwill of artists and
entrepreneurs. All systems for reducing scalping are expensive, time consuming and mostly
only moderately successful.

Promoters being forced to significantly tighten ticket distribution methods can result in
difficulties in selling tickets. We have encountered incidences at the gate where a ticket holder
has paid $300 for a $132 ticket that has been cancelled.

Low incidence of complaints to fair trade agencies.

» People do not know how/ who to complain to.

« Complaining is ineffective, complainer receives no satisfaction as there is limited legislation
to effectively deal with scalping of tickets.

Underpricing

* Event promoters often underprice events due to carrying mostly 100 per cent of the risk for
the events success in selling enough tickets.

» Alternatively, event promoters underprice events to create a great value ticket for fans

Risk transfer

* Unauthorised ticket onsellers do not assume risk associated with uncertainty of sales as
common sense would preclude them from purchasing multiple batches of tickets for events
which are slow to sell out. Most people go to the secondary market only once tickets in the
primary market have been sold out.

Ticket distribution
* The event promoter is often unable to choose the ticket distribution method due to the
venues often being contracted to sell tickets via one of the large global ticketing agencies

« Tickets held back for sponsors/management/family and friends are limited and only ever a
small percentage of overall ticketing capacity, so add little to the process of limiting ticket
sales.

Refunding tickets

* The process can be an administrative nightmare for promoters, costly and time consuming.

« A promoter should not be obliged to refund a ticket because the purchaser has changed
their mind and no longer wishes to attend the event. This is the same as general retailing,

where a retail outlet is not obliged to give a refund on a product just because the purchaser
changed their mind.
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20. CHOICE

CHOICE does not consider there is currently a strong case for interventionist regulation of
ticket resale. Rather, CHOICE recommends the CCAAC should focus on the following issues:

* the market power of primary market ticket sellers and the actual or potential extension of
this power into vertically related markets such as event promotion and any new secondary
ticket sale markets;

* mechanisms to better identify and investigate breaches of existing laws, particularly
relating to corruption, fraud and consumer protection; and

* mechanisms to ensure that revenue from ticket sales is more effectively captured by
venues that receive public funding.

CHOICE recommends that the issue of underpricing is critical to dealing with issues in the
secondary market.

CHOICE supports a right for consumers to return or refund tickets, subject to reasonable
conditions on issues such as time before an event takes place. We believe tickets should be a
freely tradable commodity on the secondary market to allow consumers maximum flexibility in
both disposing of excess tickets and acquiring new ones. In the absence of further evidence of
consumer detriment, CHOICE does not support monitoring by regulators of ticket onselling.
The primary indicator that there is a market failure is the existing power of the two main
agencies. CHOICE believes that authenticity is best promoted by the operation of a
transparent, competitive secondary market.

The number, proportion and timing of the release of seats to popular events should be far more
transparent. At this stage, CHOICE would support further consideration of codes of conduct as
part of a package of measures to improve the functioning of both primary and secondary
markets. The content of codes and whether they are voluntary or mandatory should be
considered once issues on any other aspects of regulation are settled. CHOICE would support
a system of licensing as an element of regulations to promote competition in the secondary
market.

21. Ms Debbie Cox

Earlier this year | sat online for hours trying to purchase some concert tickets for my family.
After the notice came up saying that it was sold out | had a look on EBay & there were about 5
tickets up already at three times the price.

| know people don’t have to buy these ‘scalped’ tickets but if someone really wants to see a
particular band or show they might be prepared to pay the high price.

If there was no way people could on sell like this, or if they could only sell for the price paid,
then they wouldn’t be doing this & others might have a chance to buy the tickets the right way.

22. Coalition of Major
Professional and
Participation Sports

There are five major aspects to the COMPPS’ submission:

1. They are opposed to scalping and profiteering — From the sports’ perspective, scalping has
several negative impacts.

a) It is a breach of the contract between the original purchaser and the sport.

b) It takes advantage of and negates the impact of the strategic imperative of seeking to
provide affordable tickets for major events for a broad range of Australians.

¢) Where large blocks of tickets are acquired by scalpers, tickets become unaffordable for
many potential supporters.

d) Where tickets are onsold in breach of the terms of the ticket and cancelled by the sport in
order to enforce its rights, the purchaser is unhappy and the sport suffers reputational damage.
Meanwhile, the scalper still achieves his or her objective of making a significant profit on the
transaction.

e) It increases the risk of counterfeiting.

f) It impinges on event safety and security by reducing the ability of the sports to monitor and
deter the attendance of undesirable individuals or groups.

2. They are not opposed to authorised onselling of tickets.

3. They are not opposed to onselling of tickets at face value where there is a valid reason for
onselling.

4. They seek and support legislation that is consistent, effective, simple and national. The
fragmented legislative framework dealing with this issue exacerbates the scalping problem as
each COMPPS member organisation regularly conducts events in more than one state. The
lack of nationally consistent regulations, makes the enforcement of the sporting organisations
rights more complex as they have to deal with different regulatory bodies and varying legal and
legislative requirements.

COMPPS seeks a nationally enforceable approach that provides specific provisions that make
it an offence to offer for sale tickets for sporting events at a price above face value without the
authority of the event owner/operator.

5. They are interested in being involved in discussions concerning an industry-wide solution to
deal with scalping.
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22. Coalition of Major
Professional and
Participation Sports
(continued)

Other:

The collateral benefits of having a large and enthusiastic crowd flows through to areas such as
sponsor satisfaction, merchandise sales, providing a great television spectacle and growing
sustainable long-term supporters of the game. Affordable, highly discounted family tickets
issued by several of the sports are the best example of this. Each of the sports sets its ticket
prices so that it attracts a broad spectrum of supporters.

The emphasis on optimising attendance means that in many cases, the sports charge less
than they would if they sought to maximise revenue.

23. eBay

eBay submits that the underlying objective of any review of ticketing practices in Australia
should be to:

* improve consumer access to tickets;

« enable consumers to purchase tickets on fair and reasonable terms;
e protect consumers from unfair and exploitative practices;

e promote competition; and

* improve the transparency of the market.

eBay offers evidence to demonstrate that regulating ticket onselling — whether that be by
restricting who may resell tickets; how tickets can be transferred or resold; the price at which
they can be resold; or by banning the resale of tickets, would have the undesirable
consequences of reducing competition, inflating ticket prices and encouraging consumers to
engage in risky trading in anonymous, unprotected markets.

If regulation is implemented, there is a genuine risk that ticket purchases will be driven off
transparent marketplaces such as eBay.com.au and underground to places with little to no
consumer protection.

eBay believes that in many cases, the practices it has in place to create a safe and transparent
market place for consumers exceed the level of transparency and consumer protection offered
by Promoters in the primary ticket market.

In respect of ticket sales, eBay has in place clear trading policies, and displays prominent
notices in the selling and purchasing flows on eBay.com.au, alerting potential sellers and
purchasers to terms and conditions that might apply to tickets that they propose to sell or
purchase.

Consumers can take their time to research prices offered on and off eBay.com.au, and to view
prices that other buyers have agreed to pay for comparable ticket listings (both active listings
and actual prices paid for completed listings). This information allows consumers to compare
prices between sellers and to make an educated decision about how much they are willing to
pay, and from whom they are willing to purchase tickets. By contrast, in the primary ticket
market, tickets can sell out within minutes of going on sale, so buyers are compelled to
complete transactions for popular events very quickly.

eBay, and the vast majority of the public, consider that tickets should be treated like any other
consumer goods which can be transferred or on-sold at a price determined by what a buyer is
willing to pay.

eBay therefore questions why tickets should be treated any differently to any other
non-essential goods or services for the purposes of resale or transfer.

During 2009, approximately one in four ticket listings on eBay.com.au resulted in no sale at all.
This means that, although the seller may have advertised the tickets for a price above face
value, they may not have actually attained such prices from buyers, or in fact any sale at all.
Those sellers who could not sell their unwanted tickets, or return them to the original ticketing
agency for a refund, were actually out of pocket. eBay contends that this issue impacts far
more consumers than the instances where tickets are resold at a price above face value.

In fact, the majority of ticket sales on eBay.com.au are consumer-to-consumer sales, with
78 per cent of all ticket sales involving individuals selling only 1-2 tickets per year.

Consumers value their time (and their jobs) and are often willing to pay an increased cost in
return for the convenience of someone else taking the risk of buying the ticket in advance and
doing the legwork to obtain the ticket for them.
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23. eBay (continued)

Primary market ticket distribution practices are rarely directed at maximising a genuine fan'‘s
chances of buying a ticket; but, rather, at minimising the Promoter's risk and maximising the
chances of securing profits for the Promoter well in advance of the event.

Ticket scalping arises as a result of the practices employed by Promoters in the primary
market. Promoters fail to distribute tickets in a manner consistent with consumer interests in
the first instance. They then impose restrictive and unfair policies on refunds and transfers
which are inherently unfair to consumers and may be, in any event, unenforceable.

eBay discusses:

« the lack of competition and, arguably, anti-competitive practices, in the primary ticket
market, with resulting detrimental impact on consumers;

« problems with ticket distribution practices utilised in the primary ticket market, and how
these adversely impact consumers and unnecessarily exacerbate scalping; and

« the terms and conditions under which tickets are sold in the primary market and how these
can be misleading, deceptive and unfair to consumers.

Where transfer is permitted, consumers are usually required to use the ticket exchange
operated by the primary ticket agency itself, often at additional charge. Paperless ticketing,
when combined with features which restrict or prevent transferability, enables primary ticket
sellers to exclusively control both the primary and secondary ticket market, reducing
competition and choice.

With paperless tickets, if consumers purchase tickets that they cannot use, they are stuck with
them unless the ticketing agent also offers a paperless ticket exchange.

The organisers of the Splendour in the Grass festival implemented anti-scalping measures in
2006 in response to concerns that tickets were being procured and resold by scalpers for
profit. All Splendour in the Grass tickets now have the attendee‘s name and date of birth
printed on them and the ticketholder is required to bring matching ID that may be checked at
the entry point to the festival.

While the Splendour in the Grass ticket sale process may be effective in addressing ticket
scalping (although it is arguable that the organisers have merely supplanted the ‘scalper’ in the
secondary market) it has still left many consumers dissatisfied with their ability to access
tickets to the event for a number of reasons. This year, as in previous years, buyers of
Splendour in the Grass tickets had to suffer through inadequate queuing and allocation
processes.

Presumably Splendour in the Grass tickets were worthless to scalpers in light of the strict ID
requirements; therefore it was not scalpers bogging down phone lines and bombarding online
systems, triggering crashes; — it was genuine fans. Little has been done by primary market
participants to address these access problems, even though the same issues have arisen in
previous years.

The Government should consider the potential adverse impact that paperless tickets (which
inherently restrict transferability) and paperless ticket exchanges can have on consumers. In
so doing, the approach taken recently by legislators in New York provides excellent guidance
on how to ensure that this technology can be used to reduce scalping without limiting
consumers' choice and their ability to resell or transfer their unneeded tickets.

Problematic primary distribution practices include:

(1) Underpricing: tickets made available at a price deliberately below market value to achieve
a sell out event and secure artist commitment to touring.

(2) spreading risk: scalpers are welcomed by promoters because they are effectively a form
of insurance (by self-assuming the risk of not selling tickets).

(3) Pre-sales and sponsorship allocations: tickets made available for priority purchase
through presales are often based on arrangements with third party partners that fail to give real
priority access to genuine fans.

(4) Corporate and hospitality package allocations: Promoters regularly hold back significant
volumes of tickets for corporate interests, sponsors and hospitality packages, resulting in a
significant reduction in tickets that the general public can access in the first place.

(5) Failing to identify purchasers and effectively limiting the number of tickets per
purchase: Promoters regularly fail to pre-qualify/identify purchasers and/or impose limits on
the number of tickets that any individual can purchase in the primary tickets market. Some
Promoters also impose caps but fail to set-up systems to enforce the measures effectively.
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Submission

Key Points

23. eBay (continued)

(6) Poor timing of ticket sales: It is common practice that all publicly available tickets are
dumped onto the market simultaneously, usually at 9am AEST on a Monday morning, causing
phone lines and Internet sites to collapse under the pressure. Early sales of tickets to events
— in particular, major finals (in some cases before the teams are even known) so far in
advance of the event — also generate unwanted tickets.

An outcome of the review should be for the Government to review the terms and conditions
used by Promoters

In light of its potential and real inflationary effects, regulation of the secondary ticket market,
though well intentioned, is simply not in the best interests of consumers, as it will lead to
increased ticket prices. While regulation may reduce the volume of ticket sales in highly
transparent markets like eBay.com.au, it is also likely to increase ticket prices and drive such
sales into less visible forums with little to no consumer protection.

eBay submits that Australia should now look to deregulation (just like the United States) and
that far more effective measures can be implemented at the point of primary distribution
without the need for secondary market regulation.

Section 5 of the submission suggests improvements which could be implemented by
Promoters to curb ticket scalping and improve Consumer access to tickets on the primary
market.

24. eBay — confidential

25. Mr John Le Mare

Has been selling online tickets for seven years and have not come across a single case of
scalping.
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APPENDIX E: CONSUMER SURVEY

As part of the Review, NSW Fair Trading conducted an online Ticket Scalping Consumer
Survey (the online survey). The online survey gathered information about consumers’
experiences in relation to ticket onselling. The survey was open for consumer participation
from 30 June to 31 August 2010 on the NSW Fair Trading website. During this period 294
respondents participated in the online survey. The survey asked a range of questions relating
to consumers’ experiences and dealings with the secondary ticket market. The questions
asked and the answers provided are outlined below.

Additionally, NSW Fair Trading also commissioned a Newspoll Ticket Scalping Study (the
study) from 12-14 November 2010. The study was conducted among 332 respondents in New
South Wales aged 18 and over. The respondents were selected through a random sample
selection process. The study asked four questions relating to the respondents experience of
ticket scalping. The questions asked and the answers provided are outlined below.
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Have you ever bought a ticket from a

scalper or on-seller?

TICKET SCALPING CONSUMER SURVEY

Ticket Scalping survey
Value Range Report

Have you ever bought a ticket from a scalper or on-seller?

How did you make this purchase?

@ How did you make this purchase?

Value Description Number %
Value Description Number % 9 In person from a 19 14.62%
1 Yes 132 44.90% family member, friend
2 No 162 55.10% or colleague
2 2 In person from 35 26.92%
Average: 1.55 someone | didn't know
3 Over the intemet 75 57.69%
4 Other, please specify 1 0.77%
How often do you buy tickets from Average: 245
[2] scalpers or on-sellers? Choose the
answer that best describes your =] ) ] "
experience. 5 When did you make this purchase?
How aoften do you buy tickets from scalpers or on-sellers? When did you make this purchase?
Choose the answer that best describes your experience. Value Description pidinibar o%
Value Description Number % 1 Less than 1 year ago 62 46.97%
1 I've only bought one 80 60.60% 2 Between 1and5 60 45.45%
once or twice years ago
2 From time to time 39 29.55% 3 More than 5 years ago 10 7.58%
3 Most tickets | buy are g 6.82% i
from scalpers or on- Average: 1.61
sellers
4 Other, please specify 4 3.03%
Average: 1.52 'g| Have you had any problems with
—_tickets bought from scalpers?
. - Have you had any problems with tickets bought from
Which answer best describes why scalpers?
m you purchased a ticket through a Value Description Number %
scalper? 1  Yes " 8.33%
2 No 121 91.67%
Which answer best describes why you purchased a ticket
through a scalper? Average: 1.92
Value Description Number %
1 Tickets were already 73 55.30%
sold out Which answer best describes the
2 So | didn't have to 6 4.55% m 2
queue problems you had?
&  ltwas cheaperthan 7 5:30%  Which answer best describes the problems you had?
the official price i N
4 | didn't decide to 23 17.42% Value Description Number %
attend until the last 1 The ticket was fake 3 27.27%
minute 2 The ticket was 0 0.00%
5  Solcould get a better 8 6.06% cancelled because it
choice of seating wash't allowed to be
6  The package on offer 1 0.76% on-sold
included 3 It wasn't the seat | 1 9.09%
accommodation, meal expected
and/or travel options 4 | paid the money but 3 271.27T%
7 Other, please specify 14 10.61% didn't receive the
ticket
Average: 2.59 5  Other, please specify 4 36.37%
Average: 3.45
Page 1 of 6
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Ticket Scalping survey
Value Range Report

@ Did you complain to your consumer

agency about the problem?

[1_21 Which answer best describes why
not?

Did you complain to your consumer agency about the

Which answer best describes why not?

Value Description

problem?
Value Description Number % 1
1 Yes 3 21.27%
2 No 8 7273% 2
Average: 1.73 3
@ Why didn't you complain to your 4
consumer agency? 5
Why didn't you complain to your consumer agency?
Value Description Number % 8
1 | couldn't be bothered 0 0.00%
2 | didn't think it was a 0 0.00% 7
big issue
3 | didn't think they 5 62.50% 8
could help me anyway
4 Other, please specify 3 37.50%

Average: 3.38

I1E1 Would you ever buy a ticket from a

scalper or on-seller?

iF

| don't agree with
scalping

| wouldn't know who |
am buying from

I've never had
problems buying a
ticket from an official
vendor

I'm worried | won't get
what | pay for

| would pay more than
the ticket is worth

The ticket might get
cancelled by the
event organiser

| wanted to secure a
good seat early
Other, please specify

Average: 2.92

Number
46

3
13

Have you ever scalped or on-sold a ticket?

Would you ever buy a ticket from a scalper or on-seller?

Value Description Number
1 Yes &7
2  No 105

Average: 1.65

ﬂ&] ;
35.19%
64.81%

i

11 Which answer best describes why?

Which answer best describes why?

Value Description Number
1 Togetaticketif they 41
sold out
2 Soldidn'thave to 1
queue
3 Tosave money if they 3

were cheaper than
the original price

4 So | could decide to 5
attend at the last
minute

5 So | could get a betfter 1
choice of seating

6  Toget a package with 1

accommodation, meal
and/or fravel options
7  Other, please specify 5

Average: 2.07

Value Description

Yes
No

Average: 1.66

Value Description

%

1

71.95% 2
1.75%

5.268% 3

4

8.77% 5
1.75%
1.75%
8.77%
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To make a profit
Because | didn't want
to attend or couldn't
attend the event
anymore

| purchased on behalf
of cthers

The ficket was a spare
Other, please specify

Average: 2.58

Number
99
185

Number
7
59

44.23%

2.88%

12.50%

16.35%

14.42%

4.81%

0.00%

4.81%

Have you ever scalped or on-sold a
— ticket?

%
33.67%
66.33%

Which answer best describes why?

(2)

Which answer best describes why?

T7.14%
60.21%

8.16%

16.23%
8.16%



Ticket Scalping survey
Value Range Report

1§ s this something you would ever Should event organisers or
consider doing? 18 promoters allow tickets to be

refunded or transferred?

1s this something you would ever consider doing?

Value Description Number % Should event organisers or promaoters allow tickets to be
1 Yes 62  31.79% refunded or transferred?
2 No 133 68.21% value Description Number %
Average: 1.68 1 Yes 267 91.44%
2 No 25 8.56%

Average: 1.09
@ Which answer best describes why?

= (3) _ 7 Are you aware that tickets often have
‘r: I:wh Emwf' i’.""ﬂ sk - " terms & conditions attached to them,
alue Description umber - .
1 FomaEsHon 7 14.00% M which may allow the_event organiser
2 Because| didn't want 42 67.74% to refuse entry to a ticket holder if
o Bl or collant the ticket has been on-sold or
attend the event =
anymore scalped at a premium?
9,
° prgﬁzra;e'j orvbehalt 1 161% 1% you aware that tickets ofien have terms & conditions
4 Theticketwas a spare 10 16.13% attached to them, which may allow the event organiser to
5  Other, please specify 2 3.23% refuse entry to a ticket holder if the ticket has been on-sold
Average: 2.32 or scalped at a premium?
Value Description Number %
1 Yes 247 84.01%
£ No 47 15.99%

171 Which answer best describes why
not? (2)

Which answer best describes why not?

Average: 1.16

Value Description Number Ve
1 | don't agree with 57 43.18%
scalping
2 | always use my 16 12.12%
tickets
3 Iflcan'tuse my 439 37.12%

tickets | give them to
friends or family
4 Other, please specify 10 7.58%

Average: 2.09

Page 3 of 6
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Ticket Scalping survey
Value Range Report

Annexure (Text Responses)

E

How often do you buy tickets from
scalpers or on-sellers? Choose the
answer that best describes your
experience. - Other details

Please enter details for the ‘other' item above.

e

Bought two tickets from a friend who had surplus to
requiremnent tickets.

I bought a ticket from a friend at the price they paid
for it from an authorised vendor. Essentially, someone
wants to go to a concert buf hasn't already organised a
friend to go with and doesn't want to miss out or go
alone so they buy two and then contact friends to see
who will accompany them.

only if tickets sell out in record time through retail
outlets, will i then buy from a scalper

Only when I am desperate to. I would rather buy
tickets for another location and pay airfare and
accomodation costs than to buy off the scalper as I do
not want them to benefit.

Which answer best describes why
you purchased a ticket through a
scalper? - Other details

Please enter details for the "other” item above.

id not know 1f was a ticket through a scalper

Bought from a friend who had surplus to requirement
tickets.

Didn't know about the event until friends ask if T want
to come.

Various reasons include sold out, better seating, last
minute decision, ete.

A season ticket holder's team failed to make the rugby
league grand final and was offering the tickets at face
value.

Pretty much all of the above

There's a few different reasons, though often it's
because the event had already sold out.

There has been a couple of times that i found tickets
for less than halfl price for an event that was only a day
or two away, of which 1 then decided to attend last
minute.

BOUGHT OFF A FRIEND WHO COULDN'T GO,
PAID THE SAME AS ORIGINAL PRICE
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e

Either tickets were already sold out, OR the event had
not sold out and I was taking advantage of cheaper
tickets at the scalpers expense in the case of supply
surpassing demand.

I decided to go at the last minute. tickets were still on
sale but my friend had a spare so 1 bought it off her so
she didnt lose money.

Several of the above reasons: tickets were already sold
out, cheaper than the official price, 1 didnt decide to
attend until the last minute.

Someone had purchased a ticket and weren't able to
make the concert so was selling it cheaply.

The tickets came out both I new the NRL teams
mvolved n the grand final.

Friend wasn't able to go to the concert at last minute
so | paid for the tickets and went.

How did you make this purchase? -
Other details

Please enter details for the "other” iter above.

F

Have purchased in person and over the net.

Both in person from someone 1 don't know and over
the internet.

Which answer best describes the
problems you had? - Other details

Please enier details for the ‘other” jlem above.

2

It was three times the price.

The seller never showed up - luckily it was cash on
delivery.

it wasnt what was advertised. il was an eticket which
can be reprinted and he advertised it was a ticket

The seller withdrew the sale and gave it to family.

Why didn't you complain to your
consumer agency? - Other details

Please enter details for the "other”item above.

I did not have recourse as it was cash on delivery.

I thought it was illegal to purchase scalped tickets -
i.e.; I would recieve no help as I had broken the law
buying the ticket in the first place,

No one to complain too -Wasnt time 1 wanted to see
the game
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Ticket Scalping survey
Value Range Report

Which answer best describes why? -
Other details

@ Which answer best describes why?

{2) - Other details

Flease enter details for the 'other’ item above.

&

If 1 was paymg face value and buying 1t from someone
who could no longer attend.
any or all of the above. why not?

I would only buy a ticket from an on-seller, not a
scalper, 1f the event was sold out.

I refuse to buy from a scalper, but if it was an on seller
and they weren't making a profit (say only covering
any additional costs like postage) then [ would
consider buying from them, but these are two very
different scenario's - T absclutely hate scalpers, but
there are genuine people out there who sell tickets
when their circumstances have changed

To get a better seat when all the good ones are gone
but the concert isn't sold out yet.

Which answer best describes why
not? - Other details

Please enter details for the 'other’ item above.

I feel that by purchasing off a scalper [ am a 'sucker’
and basically giving them money for nothing.

I cannot justify to mysell paying extra because the
vendor had technical problems with their
websites/stands while majority of others have paid a
fraction of the price.

Tt 1s not fair to those who don't know how to buy
online to be charged 15 times the original price

1 don't agree with scalping, 1 wouldn't know who I am
buying from & the ticket might get cancelled by the
event organiser.

1,2,4.5and 6

I'm concerned the ticket may not be an "official”
release ticket and don't want to get to the venue only
to find that it is rejected by the event organiser. ..
desktop publishing skills are so good that T wouldn't
know 1f it was fake or not.
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Please enter details for the ‘other' item above.

I had a fnend pull out on me but 1 only sold it for the
same price i bought it for.

Lots of reasons - could not attend due to last mimute
clash, a friend pulls out so last minute ticket,
purchased tickets for group of friends ete. Never with
the intention of onselling for a profit.

Usually, for the reasons 2,3,4 alternatively.

Beecause [ knew the show would sell out, so I bought
exiras in case my friends wanted some, What ever was
left, T on sold. T also don't promoters help when you
can only get good tickets online, and nol everybody
has a pc or the internet!

Couldn't attend event and sold tickets through Ebay (at
a loss of $30 per ticket from memory) as a family
event occured on the same day.

My fellow attendee was unable to attend at the last
minute. I sold the ticket at cost price on Guimniree, a
free classifieds website.

All of the above (except to make a profit)

Often it's because 1've double booked on the night, and
sometimes because i have a spare.

a friend cancelled at the last minute. 1 sold it for what
it cost. ie imade NO profit on the ticket.

Which answer best describes why?

(3) - Other details

Please enter details for the 'other! item above.

If you purchase something vou don't need or is not
right for you, almost every retailer will refund or
exchange it. Given the extreme cost of tickets for
many events and the long lag between purchase tune
and actual event, purchasing a ticket you mightn't be
able to use is a significant investment. In addition, if
you're attending with [mends, or purchased on behalf
of a group, you are left holding the baby if they can't
go. Itis only reasonable to be able to recoup some of
your losses, since ticket sellers do not allow a refund,
exchange or buy-back.

I haven't done it. so I don't have a 'best'reason. But [

would do it if possible for the above reasons.
Whatever was the case.



Ticket Scalping survey
Value Range Report

@ Which answer best describes why
not? (2) - Other details

Please enter details for the 'other’ item above.
NO TIME AND BETTER THINGS TO DO

Some people selling tickets are gemune as sometimes
you can be given unwanted gifts in the form of tickets
and selling them for that reason can be ok - if youa re
serious, cheeceks could be made to see if seller saying
item 1s an unwanted gift was bought by the seller or
not, or if they were a gift and from whom. It is the
scalpers who buy up lots of tickets and flog them off
for a high price which make me angry because it
prevents honest people from buying one or two tickets
or even family tickets for events becaue they
apparently sell out early and only single seats for
events are available only minutes after they become
available to public, why 1s it all the good positions go
early or are never available,

If 1 ever had to offload a ticket to an event | wasn't
able to attend, 1'd only sell it at cost price. [ go to
enough concerts/music festivals to know what a bane
scalpers are.

if for some reason | can not use a ticket. [ will try to
sell it on BUT ONLY FOR FACE VALUE, what I
have paid for the ticket.

Tt depends on the price of the ticket and what it is for.
If it is possible to get someone else to pay for it great,
but if not then T would give it lo someone else. There
1s also a situation where something happens at the last
minute. Hg and accident or illness and you can't use
the ticket and the seat/seats go to waste, when they
could be sold and money recouped.

I am strongly opposed to ticket scalping and would
welcome any legislation that puts a stop to this
practice.

Ticket scalping should be banned. The principle is all
wrong - real fans are the ones that miss out!

I would only sell tickets if [ could not attend for some
reason but would like my money back - Its not a fair
practice for the buyer.

1 have always been able to change my tickets at the
agency [ purchased them from with very little hassle at
all.

TIf T cant use my tickets, which is very rarely, I sell
them to friends or family at the same or less price than
I paid for.

1 strongly disagree with the practice of scalping and
legislation should be introduced to stop it

Page 6 of 6
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NEWSPOLL TICKET SCALPING STUDY

METHODOLOGY
Sample

. Conducted among 332 respondents in New South Wales aged 18 years
and over.

. Respondents were selected via a random sample process which included:

- a guota being set for each capital city and non-capital city area, and
within each of these areas, a quota being set for groups of statistical
divisions or subdivisions;

- random selection of household telephone numbers within each area;

- random selection of an individual in each household by a “last birthday”
screening gquestion.

Interviewing

. Conducted by telephone over the period of 12-14 November 2010 by fully
trained and personally briefed interviewers.

. To ensure the sample included those people who tend to spend a lot
of time away from home, a system of call backs and appointments was
incorporated.

Weighting

. To reflect the population distribution, results were post-weighted to
Australian Bureau of Statistics data on age, highest level of schooling
completed, sex and area.

. 150 20252 - Market, Social and Opinion Research

. This study was carried out in compliance with 150 20252 - Market, Social
and Cpinion Research.
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L0 you personally think scaiping snouid or snoula NOt be allowed s DO NUT READ

PROG NOTE:
- SINGLE RESPONSE

1 | Yes \ should be allowed
2 | No\ should not be allowed
3 | Neither\ don't know

w1

NEWSPOLL QUESTIONNAIRE

Thinking now about buying tickets to large events, such as concerts or sporting events. When bought through official
channels, tickets to events often have a small booking fee of a few dollars per ticket.

Apart from this, sometimes tickets are sold through non-official channels and the seller makes a profit on the tickets of
more than a few dollars per ticket. This is often called “scalping” and buying tickets from this person is often called
“buying from a scalper”. It is possible to buy tickets from a scalper in person, on the internet or some other way.

Do you personally think scalping should or should not be allowed? DO NOT READ

PROG NOTE:
- SINGLE RESPONSE

Yes \ should be allowed

No

\ should not be allowed

WM =

Neither \ don’t know

W2

Have you personally ever bought tickets from a scalper? DO NOT READ

PROG NOTE:
- SINGLE RESPONSE

Yes \ bought tickets from a scalper

No

[(BILS T

Don’t know

W3

Thinking now about any tickets you might have bought for an event and then sold to someone else. Have you personally
ever bought a ticket and then sold that ticket to someone else and made a profit on it? DO NOT READ

PROG NOTE:
- SINGLE RESPONSE

Yes \ sold ticket for profit

No

WM =

Don't know

w4

Before today, were you aware or hot aware that an event organiser may refuse entry to a person with a ticket that has
been bought from a scalper? DO NOT READ

PROG NOTE:
- SINGLE RESPONSE

Yes \ aware

No

\ not aware

WIN| =

Don't know

RESULTS

Q1 Do you personally think scalping should or should not be allowed?
- 21% of people in NSW think ticket scalping should be allowed

- 73% of people in NSW think ticket scalping should not be allowed

- 6% of people in NSW don't know

Q2 Have you personally ever bought tickets from a scalper?

- 6% of people in NSW have bought tickets from a scalper
- 94% of people in NSW have not bought tickets from a scalper

Q3 Have you personally ever bought a ticket and then sold that ticket to someone else and made a profit on it?

- 2% of people in NSW have sold a ticket for profit
- 98% of people in NSW have not sold a ticket fir profit

Q4 Before today, were you aware or not aware that an event organiser may refuse entry to a person with a ticket that has
been bought from a scalper?

- 56% of people in NSW are aware that event organisers may refuse entry to a person with a ticket bought from a scalper
- 42% of people in NSW are not aware that event organisers may refuse entry to a person with a ticket bought from a scalper
- 2% in NSW do not know

»
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APPENDIX F:  COMPLAINTS DATA

State / Period Complaints Issue Enquiries Issue
Territory
ACCC 2007-2010 16 8 Issues raised by
consumers in inquiries
and complaints
concerned the following:
The lack of enforcement
of terms and conditions
that restrict scalping by
ticket sellers.
Ticket terms and
conditions placing
restrictions on refunds,
returns and exchange of
tickets.
Allegations that concerts
and events had sold out
due to scalping. Sellers
on online auction sites
reselling tickets. Inquiries
about the legality of
scalping.
ACT 2009-2010 0 0
NSW 2005-2010 16
NT 2008-2010 0
QLD 2009-2010 eBay, of the
trader's IT
infrastructure and
the popularity of
the show
2008-2009 1 eBay
SA 2008-2010 1 Wanted to sell a 2 seeking confirmation
ticket on eBay, about whether ticket
prohibited as eBay scalping is illegal
had an agreement
with Australian
Golf Tournament
organisers
TAS 2009- 2010 0 0
WA 2009-2010 0 0
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State /
Territory

Period

Complaints

Issue

Enquiries

Issue

VIC

VIC TOTAL

2004

2005

2006

2007

2008

2009

17

Ticket Scalping —
general enquiry

Ticket scalping on eBay
— falls festival tickets

Ticket scalping on eBay
— The Wiggles concert

Ticket scalping on eBay

Ticket Scalping of AFL
tickets

Ticket scalping enquiry
— selling on eBay

Query — Anti-scalping
legislation

Query — Offered free
tickets to cricket,
concerned about
scalping

AFL ticket scalping
enquiry

Dual pricing and double
ticketing

Legality around ticket
scalping

Ticket scalping on eBay

Query — Regulation of
ticket scalping at events
other than sporting
events

Query — Why ticket
scalping illegal for AFL
Grand Final but not other
events

Ticket scalping on eBay

80



APPENDIX G: THE ECONOMICS OF TICKET ONSELLING

Appendix G is an economic analysis of the secondary ticket market to examine its effects on
market participants. It explores the relationship between demand and supply by observing
different characteristics in the secondary ticket market.

A PERFECTLY COMPETITIVE MARKET

Market economies use the forces of demand and supply to allocate scarce resources to their
most valuable use. In a perfectly competitive market prices are freely determined by
individuals and firms participating in the market. Price signals are the mechanism that guide
economic decisions in market economies and allocate scarce resources to those who value
them most. The conditions for perfect competition are strict, meaning that there are a limited
number of perfectly competitive markets. To be perfectly competitive a market must have
two characteristics. The goods offered for sale must all be exactly the same and the buyers
and sellers must be so numerous that no single buyer or seller can have any influence over
the market.2? The perfectly competitive model can be used to demonstrate consumer and
producer surplus.

The supply and demand for a good determines the quantity and price at which that good is
traded in a market economy. Buyers collectively determine the demand for the good, whilst
sellers collectively determine the supply. For most goods and services, supply is directly
related to price and demand is inversely related. When a market is in equilibrium, buyers
can buy the quantity of a good they require and sellers can sell the quantity they want at a
certain price level, known as the equilibrium price.

Figure 1 illustrates a free market in equilibrium, with the quantity Qe of goods been sold at
an equilibrium price of Pe.

229 Gans, ], King, S, Stonecash, R, Mankiw, NG 2009 Principles of Economics(4th Edition), Cengage Learning
Australia, p 64.
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Figure 1: Demand and supply in a perfectly competitive market

Price

Supply

Pe=Price equilibrium

e " Qe = Equilibrium quantity

Demand

Qe

Quantity

In a perfectly competitive market there are so many buyers and sellers that each individual
buyer and seller has a negligible impact on the demand and supply within that market, and
therefore the market price. A variety of factors which influence markets mean that not all
markets are perfectly competitive.

WELFARE IN A PERFECTLY COMPETITIVE MARKET

To study how an allocation of resources affects economic wellbeing or the welfare of market
participants, economists use a measure of welfare known as consumer and producer surplus.

Consumer surplus is the difference between what a person is willing to pay for an additional
unit of a good — the marginal benefit — and the market price of a good.2?

A consumer surplus occurs when the consumer is willing and able to pay more for a given
product than the current market price.

Willingness to pay can be defined as the maximum amount buyer will pay for a good.!

230 Taylor, ] and Frost, L 2009 Microecomonics (4th Edition), John Wiley & Sons Australia, p 106.
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In defining willingness to pay, it is assumed that the person is not just willinging to pay,
sacrifice or exchange something for a good, but is also able to. This means that a person
cannot just be willing to pay but must also have the means, money or assets to do so.

Producer surplus is the difference between the price received by a firm for an additional item
sold and the marginal cost of the item’s production.232

A producer surplus occurs when the amount that a producer of a good receives exceeds the
minimum amount that he or she would be willing to accept for the good. The difference, or
surplus amount, is the benefit that the producer receives for selling the good in the market.

In an economic sense, the equilibrium of supply and demand in a market economy
maximises the total welfare received by buyers and sellers. In doing this, both consumer and
producer surplus are maximised as illustrated in Figure 2.

Figure 2: Consumer and producer surplus in a perfectly competitive market

Price
Supply
Consurmer surplus
Pe=Price egquilibrium
I Qe = Equilibrum quantity

Producer surplus

Demand

Qe Cuantity

231 Gans, ], King, S, Stonecash, R, Mankiw, NG 2009 Principles of Economics(4th Edition), Cengage Learning
Australia, p 135.
232 Taylor, ] and Frost, L 2009 Microecomonics(4th Edition), John Wiley & Sons Australia, p 129.
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The demand curve illustrates the value of a good to buyers and the supply curve reflects the
cost of a good to sellers. At any quantity below the equilibrium level of Qe the value to the
marginal buyer exceeds the cost to the marginal seller, as demonstrated by Figure 3. In this
situation, increasing the quantity produced and consumed raised total surplus, which

continue until the quantity reaches the equilibrium level. At any quantity above the

equilibrium level of Qe, the value to the marginal buyer is less than the cost to the marginal
seller. At these quantities, decreasing the quantity produced and consumed raises total
surplus, which continues until the quantity reaches the equilibrium level. Hence, total
surplus is maximised where the supply and demand curves intersect.

Figure 3: The efficiency of the equilibrium quantity
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In a perfectly competitive market, there are three main market outcomes:

Qe

Quantity

. Free markets allocate the supply of goods to the buyers who value them most highly,
as measured by their willingness to pay.

. Free markets allocate the demand for goods to sellers who can produce them at least

cost.

233 Gans, ], King, S, Stonecash, R, Mankiw, NG 2009 Principles of Economics(4th Edition), Cengage Learning

Australia, p 147.
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. Free markets produce the quantity of goods that maximises the sum of consumer and
producer surplus.23

THE TICKET MARKET

The insights from a perfectly competitive market provide a basis for analysis that can be
extended to other markets which do not exhibit perfect competition. The ticket market is one
such market which does not exhibit identical characteristics to a perfectly competitive
market.

The following representation of the ticket market is a simplified model representing the
demand and supply for tickets to a one-off event. The model does not attempt to explain the
pricing or supply decisions of event promoters; instead it provides a simplified analysis of
the decisions of consumers and suppliers in the ticket market.

In the ticket market the supply of tickets to any given event is restricted as there is a
maximum capacity for all events. In a perfectly competitive market, the law of supply states
that other things being equal, the quantity supplied of a good rises when the price of the
good rises.?%> This means that if consumers are willing and able to pay a higher price than the
current market price, suppliers will increase the supply of a good until the cost of producing
the good is equal to the consumers” willingness to pay for the good. However, due to the
limited amount of tickets that can be sold to an individual event, the supplier cannot supply
more tickets and therefore, the supply of tickets to that particular event will not be
responsive to higher prices.

The flexibility of suppliers to alter the amount of a good they supply is described by the price
elasticity of supply. If a supply curve is elastic, a supplier is highly responsive to a change in
prices, that is, they will vary their supply of a good substantially in response to a change in
prices. Conversely, a supply curve is described as inelastic if the quantity of a good supplied
is not very responsive to a change in prices.

234 Gans, ], King, S, Stonecash, R, Mankiw, NG 2009 Principles of Economics(4th Edition), Cengage Learning
Australia, p 146.

235 Gans, ], King, S, Stonecash, R, Mankiw, NG 2009 Principles of Economics(4th Edition), Cengage Learning
Australia, p 71.
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Figure 4: Demand and supply in the ticket market
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These characteristics of the ticket market are characterised by Figure 4. Since ticket suppliers
cannot increase the amount of tickets available for a specific event the ticket market exhibits
perfectly inelastic supply. A perfectly inelastic supply curve means that supply does not
increase or decrease with a change in prices. Whilst producers can schedule additional
shows, performances or events, the supply of tickets will still be finite due to the inability of
identical events to be continuously repeated until all those who have demand for a ticket are
satisfied. The limited nature of supply is particularly influential in one-off events such as
grand finals.

Another distinctive feature of the ticket market supply curve shown in Figure 4 is that ticket
stubs may still possess some value for collectors even after events are completed. Collectors
may be willing to pay for ticket stubs or unused tickets even after expiry, to be used as
memorabilia. The result of this is that a ticket may never be worthless; it may be worth at
least slightly more than $0, represented by Po. Equilibrium in the ticket market is
represented at price Pe and quantity Qe. At price Pe and quantity Qe, the cost of producing
tickets is equal to the value of tickets to consumers.
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WELFARE IN THE TICKET MARKET

To evaluate the welfare of market participants and determine if this market represents an
efficient allocation of resources, an analysis of consumer and producer surplus is required.
The ticket market is in equilibrium at a price level of Pe, with the quantity of tickets
demanded and supplied being Qe. At these levels consumer and producer surplus is
maximised and hence total welfare is maximised, as represented in Figure 5.

Since the market is in equilibrium, all individuals who are willing and able to pay Pe for a
ticket receive a ticket and all suppliers willing and able to supply a ticket at Pe do so. This
has an important implication for the existence of ticket onselling. In this market, demand and
supply are in equilibrium, all market participants are satisfied and there will not be an
incentive for ticket onsellers to enter the market. In fact any ticket onselling would most
likely be at a loss to the onseller, as they could only sell to someone with a lower willingness

to pay.

Figure 5: Consumer and producer surplus in the ticket market
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THE TICKET MARKET IF UNDERPRICING EXISTS

The underpricing of tickets in the ticket market is often used to provide an explanation of
ticket scalping in the ticket market2%.

Tickets are underpriced when suppliers — that is, performers or event promoters — set the
ticket price below what market demand will support in equilibrium.

Suppliers may underprice tickets for a variety of reasons, such as:

to lower risk by ensuring that tickets are priced to attract greater demand and to attract
onsellers (who assume a degree of risk);

to maximise long-term revenue by retaining the loyalty of existing fans, increasing the
fan base and maintaining goodwill;

to sell-out events to generate reliable revenue, positive publicity?” and added
ambience at the event; or

to secure other associated benefits often related to sell-out events, such as television
rights, merchandise sales?$, sponsorship and food and beverage sales.

236

237
238

See for example, Depken, CA 2006 * Another look at anti-scalping laws: Theory and evidence’, Public Choice
Vol 130, pp 55-77, Courty, P 2003, ‘Some Economics of Ticket Resale’, Journal of Economic Perspectives Vol 17
No 2, pp 85-97, Live Performance Australia 2006, Ticket Scalping Discussion Paper, Victoria, p 5.

Live Performance Australia 2006, Ticket Scalping Discussion Paper, Victoria, p 5.

Seabrook, ] 2009, “The price of a ticket” The New Yorker, pp 34-42.
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Figure 6: Demand and supply in the ticket market, when underpricing occurs
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Figure 6 shows the impact of underpricing in the ticket market. The law of demand states
that, other things being equal, the quantity demanded of a good falls when the price of the
good rises?®. As shown in Figure 6, when tickets are underpriced, as denoted by Pu, demand
for tickets increases from the market equilibrium level of Qe to Qu. However, since supply is
inelastic or fixed, the quantity of tickets supplied remains at the level of Qe. The result of the
combination of underpricing and fixed supply is that excess demand is created in the ticket
market. Consumers demand a quantity of Qu tickets, whilst only a quantity of Qe is
supplied. This leads to excess demand of Qu — Qe tickets.

WELFARE IN THE TICKET MARKET IF UNDERPRICING EXISTS

When underpricing occurs, producers give up some of their surplus, which is reallocated to
consumers as seen in Figure 7. If onsellers are prevented from entering the market, for
instance through regulation, producer surplus will be reduced and consumer surplus
increased, relative to the equilibrium outcome described in Figure 5. Total surplus, and
hence total welfare, will remain the same as when underpricing does not occur, but there
will be excess demand in the market.

239 Gans, ], King, S, Stonecash, R, Mankiw, NG 2009 Principles of Economics(4th Edition), Cengage Learning
Australia, p 64.
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Figure 7: Consumer and producer surplus in the ticket market, when underpricing
occurs and scalping is illegal.

FlllsE Fixed Supply
Consumer Surplus |
FPo=%alue of an unused ticket stub — for
collectors
Pe=Price equilibrium
Pu=Price when underpricing occurs
Qe = Equilibrium quantity
Qu = Quantity demanded when
underpricing occurs
Pe e
POy
i
Dot |
i
i
Producer surplus | i
i
i
: Demand
i
! I
Qe QI Quantity

When underpricing occurs this creates possibilities for a secondary market for tickets where
prices are often set higher than their face value. 240 Where an event has been sold-out and
ticket scalping or onselling is legal, the secondary market attracts and serves people who
missed out on tickets initially and are willing and able to pay more than the original price to
attend the event. Market forces generate the price movements needed to bring the quantity
of tickets demanded in line with the quantity supplied. Ticket onsellers act in accordance
with this notion, purchasing tickets and onselling them to those people with a higher
willingness to pay.

240 Depken, CA 2006 ‘Another look at anti-scalping laws: Theory and evidence’, Public Choice Vol 130, pp 55-77.
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WELFARE IN THE TICKET MARKET WITH ONSELLING

Figure 8 graphically illustrates the market when underpricing occurs and onsellers can
participate. Onsellers will receive the level of surplus which is forgone by producers when
they make the decision to underprice. There are a variety of reasons suppliers may be willing
to transfer this surplus, as mentioned, including the transfer of risk to scalpers, to create
positive externalities associated with sell-out events such as ambience and to maximise
revenue from associated sales such as merchandise, food and beverages.

Onsellers will buy tickets either directly at Pu or from those individuals who value their
tickets below Pe. They will then sell tickets to those who value tickets at Pe or higher. As
such onsellers act as the market force which drives the price level upward until equilibrium
is achieved. When underpricing exists and onsellers enter the ticket market, producer
surplus remains the same as without onselling as evident in Figure 8. However, some of the
consumer surplus is transferred from consumers to onsellers. In this situation, consumer
surplus is returned to its original level, before underpricing occurs (as seen in Figure 5).

An important point is that the level of total welfare, as measured by total surplus remains
unchanged. This insight shows that while onsellers do receive some surplus, the existence of
onselling within the ticket market does not reduce total welfare.

Figure 8: Consumer, ticket scalper and producer surplus in the ticket market, when
underpricing occurs and scalping is legal
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Whilst underpricing does not result in a loss of total welfare in the ticket market, the
allocation of tickets may be different to the allocation of tickets if underpricing did not occur.
The same quantity of tickets will be sold in total, however some tickets will most likely be
sold to different people. The excess demand that is generated by underpricing means that
more people are willing to purchase a ticket than there are tickets available. This raises the
question: who will receive tickets? When underpricing does not occur, the consumers who
are willing and able to pay Pe will receive tickets. With underpricing, it may be the same
people who receive tickets, however it likely that some consumers who have a willingness to
pay of greater than Pu but less than Pe will now obtain tickets.

It is therefore likely that some consumers — who without underpricing did not receive
tickets — will now do so, displacing some consumers who would have received tickets when
underpricing did not occur. In this situation, some consumers are better off, as they now
receive tickets, whilst some consumers are worse off, as they will not receive a ticket, when
without underpricing, they would have.

While onsellers do receive some economic surplus when this occurs, the existence of
onselling within the ticket market does not reduce total welfare. Consumers may be better
off when onsellers operate as those who place a greater value (as reflected by a higher price)
will have access to onsold tickets, whilst those who value their tickets at a lower price (and
are therefore willing to sell their tickets) may be able to sell their tickets at a profit. These
gains are known economically as “gains from trade’. There can be net economic gains for the
economy when these “gains from trade’ are realised, which lead to benefits for consumers.

EFFICIENCY IN THE TICKET MARKET

In analysing whether this is beneficial or detrimental to the economy, we introduce a concept
known as pareto efficiency.

A pareto improvement in a market is when there is a way to make some people better off
without making others worse off. If an allocation of goods is such that no pareto
improvements are possible, it is called pareto efficient. When a market is pareto inefficient,
that is if an allocation allows for a pareto improvement, then there are ‘gains from trade’
which will make both parties better off.

It is important to note that if the onselling of tickets is illegal, then the ‘gains from trade’
which can be realised if underpricing occurs are prohibited and the allocation will not be
pareto efficient. If onselling is legal then the market will generally move towards a pareto
efficient allocation of resources, since there will be gains from trade that can be realised after
the initial public offering, acting as an incentive to move consumers to an efficient
equilibrium.

In a pareto efficient market, any consumer who holds tickets must have a higher willingness
and ability to attend an event (and in an economic sense therefore have a higher willingness
to pay), than any consumer who does not hold a ticket, as this leads to pareto efficiency. If
this situation does not occur, consumers could make gains from trade which make both
parties better off.
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For example, suppose a ticket is purchased by John from an event promoter for $50, when
the market equilibrium is $75 (that is, tickets are underpriced). Within the ticket market there
is another consumer, Wendy who does not receive a ticket but is willing to pay $100. If
Wendy purchases the ticket from John for any price between $50 and $100 both Wendy and
John are better off and gains from trade have been realised.

Generally, underpricing within the market will not initially lead to a pareto efficient
allocation of resources. This is such as the arbitrary assignment of ticket holders will
generally involve someone holding a ticket who is willing to pay less for that ticket than
someone who does not hold a ticket. Hence, these efficiency gains associated with allowing
onselling provide benefits to consumers, by allocating tickets to those who value them most.

THE TICKET MARKET WHEN ONSELLERS PERFECTLY PRICE DISCRIMINATE

Price discrimination is the business practice of selling the same good at different prices to
different customers.24!

Price discrimination occurs when a supplier charges a different price to different groups of
consumers for an identical good or service, for reasons not associated with costs. The ideal
form of price discrimination, from the seller's point of view, is to charge each buyer the
maximum that the buyer is willing to pay. The seller will sell the economically efficient
amount and capture the entire consumers' surplus.

When onsellers enter the market and charge every individual their exact willingness to pay,
they are said to be engaging in perfect price discrimination. If onsellers price discriminate,
consumer surplus will be completely transferred to scalpers as seen in Figure 9. The nature
of the ticket market, specifically the existence of information asymmetry, may allow scalpers
to perfectly price discriminate.

If we return to the case of Wendy and John, we know that Wendy will pay any amount up to
$100 dollars to obtain a ticket. We also know the equilibrium price in the market is $75. If
John knows that Wendy is willing to pay up to $100, then he will charge her exactly $100,
maximising his profits and reducing her consumer surplus to zero. This is known as price
discrimination.

Information asymmetry describes a situation where there is a difference in access to relevant
knowledge.242

Information asymmetry describes a situation in which one party in a transaction has more or
superior information compared to another. The seller is often in a position to ascertain
whether a good is value for money at the price being asked because they know all of the
input costs. The consumer may not be aware of the input costs, only the selling price.

241 Gans, ], King, S, Stonecash, R, Mankiw, NG 2009 Principles of Economics(4th Edition), Cengage Learning
Australia, p 330.

242 Gans, ], King, S, Stonecash, R, Mankiw, NG 2009 Principles of Economics(4th Edition), Cengage Learning
Australia, p 517.
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If consumers are not aware of the price of other tickets available in the market, then
asymmetry of information exists and ticket onsellers may be able to charge each consumer
their exactly willingness to pay, that is ticket onsellers may be able to perfectly price
discriminate. The equilibrium price will be unable to be ascertained because there is
imperfect knowledge in the market. Information asymmetry also suggests that a market is
not efficient because buyers and sellers are not able to gauge whether price is equal to cost.
That is, resources may not be assigned to their highest valued use and there will be allocative
inefficiency.

Figure 9: Ticket scalper and producer surplus in the ticket market, when underpricing
occurs, scalping is legal and scalpers perfectly price discriminate
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The occurrence of price discrimination by onsellers, reflected in some consumers paying a
significantly higher price for tickets than their original face value, is often the cause of
dissatisfaction for consumers in the ticket market. However, by allowing and promoting
ticket onselling there may be benefits to consumers. This is such as it may increase
competition within the secondary ticket market and reduce the existence of information
asymmetry.

If there is increased competition in the secondary market, consumers may become better
informed about the market equilibrium price, as to compete for buyers, onsellers may reduce
prices. This would reduce the price of tickets until all tickets were being sold at the
equilibrium price. The market would move into equilibrium, and the total surplus would be
divided as seen in Figure 8. In this case, consumer surplus would be maximised, total
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welfare would be maximised and the ticket market would be pareto efficient. By having
visible alternatives, consumers looking to purchase tickets in the secondary market can
compare tickets available which may reduce the mark-up on tickets in the secondary market,
benefiting consumers.
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APPENDIX H: AUSTRALIAN LEGISLATION

GENERAL CONSUMER PROTECTION LAWS

In Australia, Trade Practices Act 1974 (TPA), at a national level, and the fair trading and sale
of good laws of the States and Territories, currently contain provisions which protect
consumers from unfair trade practices, including:243

* a general prohibition against misleading or deceptive conduct;
 specific protections against the making of false representations;
* component pricing requirements; and

 statutory conditions and warranties in consumer transactions.

From 1 January 2011, these provisions will broadly continue to apply in a nationally
consistent manner under the new Australian Consumer Law.

Further information about the TPA and the ACL, including guidance about enforcement and
remedies, is available at www.consumerlaw.gov.au.

The Australian Consumer Law

From 1 January 2011, the new Australian Consumer Law (ACL) will apply a nationally
consistent system of generic consumer protection laws in all States and Territories. The ACL
is a single, national consumer law and replaces provisions spread across 20 Commonwealth,
State and Territory legislation, including in the TPA.

The ACL is based on the consumer protection laws in the TPA and draws on best practice in
State and Territory laws and on the conclusions of the Productivity Commission in its 2008
Review of Australia’s Consumer Policy Framework.24

The ACL is a key part of the regulatory reforms under the Council of Australian
Governments’ (COAG's) National Partnership To Deliver A Seamless National Economy. It will
be applied in each State and Territory through application laws and is enforceable by all
Australian courts and tribunals, including the courts and tribunals of the States and
Territories. At the Commonwealth level, the ACL will operate as a schedule to the TPA,
which will be renamed the Competition and Consumer Act 2010 (CCA) on 1 January 2011. The
Trade Practices Amendment (Australian Consumer Law) Act (No. 1) 2010 is the first of two Acts
to implement the ACL. It contains the new unfair contract terms law, enhanced enforcement
powers, new penalties and improved consumer redress options. This first Act was passed by
the Australian Parliament on 17 March 2010 and received the Royal Assent on 14 April 2010.

243 Part V of the TPA.
244 Available at http:/ /www.pc.gov.au/ projects/inquiry/consumer/docs/ finalreport.
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The remainder of the ACL is implemented by the Trade Practices Amendment (Australian
Consumer Law) Act (No. 2) 2010, which was passed by the Australian Parliament on

24 June 2010 and received the Royal Assent on 13 July 2010. By the end of 2010, each State
and Territory government will enact legislation to apply the entire ACL in its jurisdiction.

Protections against unfair sales practices

Currently, the TPA and the State and Territory fair trading laws contains a general ban on
suppliers engaging in misleading or deceptive conduct.2#> They also prohibit suppliers from
making false representations to consumers, including claims relating to:24

* the standard, quality or value of a good;

* the price of the good;

* whether the good is new;

* testimonials by any person relating to the good;
* sponsorship or approval for the good; and

* benefits and uses of the good.

From 1 January 2011, these prohibitions will form part of the ACL and be applied in a
nationally consistent nature in all States and Territories.2#”

245 Section 52 of the TPA.

246 Section 53 of the TPA.

247 Chapter 2, Part 2-1 and Chapter 3, Part 3-1 in Schedule 1 of the Trade Practices Amendment (Australian
Consumer Law) Act (No.2) 2010.
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Unfair contract terms

The unfair contract terms (UCT) law of the TPA, and in NSW and Victoria, makes void and
unenforceable, a term in a standard form consumer contract that is deemed to be unfair by a
court.248

A “standard form consumer contract’ is an agreement for the supply of a good or service that
is acquired wholly or predominantly for the purpose of personal, domestic or household use
or consumption. A term is ‘unfair” if it would cause a significant imbalance in the parties’
rights and obligations under the contract, is not reasonably necessary to protect the
legitimate interests of the party who would be advantaged by the term, and would cause
detriment (financial or non-financial) to a party if it was relied on. A relevant consideration
as to whether a term is unfair is its transparency — that is, whether the term has been
expressed in plain language, presented clearly, is legible and readily available. The UCT
provisions do not apply to the upfront price under a contract or to the main subject matter of
a contract.

Many tickets are standard form contracts between the original seller and the original buyer,
and therefore may be subject to the UCT provisions. In situations where the ticket has been
resold, the UCT law may not apply between the original ticket seller and the final
ticketholder since the resold ticket may not be a standard form contract between the original
seller and the ticketholder.

The UCT law commenced on 1 July 2010 in the TPA and in New South Wales and Victoria,
and will apply in all other States and Territories as part of the ACL from 1 January 2011.

Statutory consumer guarantees

Currently, the TPA, and the fair trading and sale of goods laws of the States and Territories,
imply certain statutory conditions and warranties into consumer transactions to ensure
consumers are being provided with goods and services that are of a satisfactory quality and
standard.?*® These implied terms require suppliers to observe certain requirements when
supplying goods or services.

From 1 January 2011, a new system of statutory consumer guarantees will operate as part of
the ACL.250 This new system is based on the existing statutory conditions and warranties
provisions of the TPA, which will be simplified and streamlined. The new statutory
consumer guarantee regime, supported by effective redress, will make it easier for all
consumers and suppliers to understand their rights and obligations. It also sets out the
remedies available to consumers where a supplier fails to observe a guarantee.

With respect to goods, the following statutory guarantees apply:

* a guarantee that the supplier has a right to sell the goods;

248 Chapter 2, Part 2-3 in Schedule 1 of the Trade Practices Amendment (Australian Consumer Law) Act (No.1)
2010.

249 Part V, Division 2 of the TPA.

250 Chapter 3, Part 3-2, Division 1 in Schedule 1 of the Trade Practices Amendment (Australian Consumer Law)
Act (No.2) 2010.

99



* a guarantee that the goods sold will be of ‘acceptable quality’ — that is, the goods are safe,
durable, free from defects, fit for the common purpose and acceptable in appearance,
based on the nature, description and price of the goods;

* a guarantee that the goods sold will be fit for any purpose disclosed by the consumer to
the supplier before purchase; and

* a guarantee that the goods will match any description, sample or demonstration model.

Component pricing requirements

The component pricing provisions of the TPA requires suppliers to prominently display a
single figure price, where quantifiable, which represents the total price a consumer will have
to pay in order to purchase a good or service outright, inclusive of any additional fees,
charges or taxes.?>! It effectively prevents suppliers from displaying a price that represents
only part of the total amount payable to purchase the good or service. It helps to ensure
consumers can make informed choices by requiring suppliers to provide the components of
the total cost for buying a good or service which make up the total price payable.

The component pricing requirements will form part of the ACL.22

Extended application to overseas

The TPA, and from 1 January 2011 the ACL, has extended application to conduct engaged in
outside of Australia that is in trade or commerce by those who are incorporated or carrying
on a business in Australia, or by Australian citizens or persons ordinarily resident within
Australia.?>® For example, the TPA (and the ACL) would apply to overseas conduct engaged
in trade or commerce over the Internet that is directed at Australian consumers. Further, the
Commonwealth Minister may grant or withhold consent to legal proceedings concerning
conduct engaged in overseas that would breach the TPA (and the ACL), subject to foreign
law and national interest considerations.2>

Enforcement powers, remedies and penalties

The Australian Competition and Consumer Commission (ACCC) is responsible for enforcing
the TPA, and the State and Territory consumer agencies are responsible for enforcing the fair
trading and sale of goods laws in their respective jurisdictions. When the ACL comes into
effect on 1 January 2011, the ACCC and the State and Territory consumer agencies will
jointly administer and enforce the ACL.

The ACL includes the existing civil remedies that are currently available in the TPA, such as
damages, compensatory orders and injunctions, as well as new enforcement powers and
penalties and improved consumer redress options.2>> New national enforcement powers and
penalties include enforceable undertakings, substantiation notices, infringement notices,

251 Section 53C of the TPA.

252 Section 48 in Schedule 1 of the Trade Practices Amendment (Australian Consumer Law) Act (No.1) 2010.
253 Sections 5 and 6 of the TPA.

254 Subsections 5(3) and 5(4) of the TPA.

255 Chapter 5 in Schedule 1 of the Trade Practices Amendment (Australian Consumer Law) Act (No.2) 2010.
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public warning notices, civil pecuniary penalties and disqualification orders, and there will
also be redress available for non-parties.

In addition, where a seller has failed to observe one of the new statutory consumer
guarantees, the affected consumer may be entitled to a refund or replacement. As well, the
ACL creates a criminal offence regime for certain contraventions and imposes a fine of up to
$1.1 million for corporations and $220,000 for individuals.

STATE SPECIFIC LEGISLATION

Victoria

Victoria has an event-specific legislation in place to regulate the staging of certain major
sporting events within the state, including in relation to the ticketing process for these
events.

Major Sporting Events Act 2009

The Major Sporting Events Act 2009 (MSEA) supports the staging and management of major
sporting events in Victoria by including all provisions that control and protect an event
within a single piece of legislation.2%

Under the MSEA, the responsible State Minister can recommend to the Governor in Council
to make a major sporting event order. If and when made, the order is published in the
Gazette and states the event and venue which is the subject of the order. The State Minister is
required to consider certain criteria before making a recommendation and must be of the
opinion that it is in the public interest that an order be made and that the event in question is
a major event at an international, national or state level. In addition, the State Minister must
consider certain features of the event before making a recommendation, such as the size of
the event, the likely number of spectators, the likely media coverage, the projected economic
impact and commercial arrangements for the event.

Sport event organisers are required to submit a ticketing scheme proposal, which complies
with the ticketing guidelines, to the State Minister for approval once a declaration has been
made in relation to an event that concerns them. The ticket guidelines specify the
requirements for ticket scheme proposals, such as specifying a minimum proportion of
tickets that are to be available for the public, placing conditions in relation to onselling
and/or require certain information to be printed on tickets.

The State Minister can approve or refuse a proposed scheme and must inform the organiser
of their decision. If it is a refusal then reasons is provided. The State Minister can refuse to
approve a proposed scheme if it fails to comply with the ticketing guidelines, the organiser
does not provide further details upon request or if the State Minister considers it is
appropriate for any other reason. The State Minister can cancel the approval of a ticketing
scheme at any time.

256 The Major Events (Aerial Advertising) Act 2007, the Major Events (Crowd Management) Act 2003 and the Sports
Event Ticketing (Fair Access) Act 2002 have been consolidated into the Major Sporting Events Act 2009.
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Organisers with an approved ticketing scheme are required to provide written authorisation
to those who can sell or distribute tickets to the nominated event, and provide the contact
details of these approved sellers or distributors to the State Minister. Once a scheme has been
declared, it is an offence to sell a ticket otherwise than in compliance with the scheme, or to
breach a ticket condition prohibiting sale by unauthorised persons. The MSEA is enforceable
by fines.

The AFL Grand Final is declared annually under the MSEA, the 2009 Australian Masters
Golf has been declared under the MSEA, while the 2007 World Swimming Championships
was declared under the former Sports Event Ticketing (Fair Access) Act 2002.

Queensland

Queensland has venue-specific legislation that, amongst other things, deals with the selling
of tickets near or at specific venues in the state.

Major Sports Facilities Act 2001

The Major Sports Facilities Act 2001 (MSFA) makes it an offence to sell or buy tickets to an
event held at any one of the eight specified Stadiums Queensland venues for a price that is
more than 10 per cent above the original ticket price. The MSFA was amended in 2006 to
insert Part 4A which deals with the ‘Resale or purchase of tickets’.27

Specifically, the MSFA makes it an offence for any person, within or outside of Queensland,
to resell or purchase a ticket to a major sports facility event at a price greater than 10 per cent
above the original ticket price — the maximum penalty for reselling is 20 penalty units and
five penalty units for purchasing.25¢ However, it is not an offence to resell or purchase tickets
to a major sports facility event by or for a non-profit organisation that is for fundraising
purposes, such as charity auctions.?” The MSFA does not authorise the resale of a ticket to a
major sports facility event, and preserves contractual obligations in the purchase of a ticket,
such as a ticket’s terms and conditions on transferability.260

Police officers are allowed to issue infringement notices for the unlawful resale or purchase
of a ticket with a maximum of two penalty units for reselling and maximum 0.5 penalty units
for purchasing.261

Motor Racing Events Regulation 2003

The Motor Racing Events Regulation 2003 provides for general ticket sales conditions by the
promoter. Whilst it does not directly refer to ticket onselling, it does prohibit a person from
selling anything within a specified area that has been declared for the staging of a motor
racing event during the declared period.

257 Major Sports Facilities Amendment Bill 2006.

258 Subsections 30C(1) and 30C(2) of the Major Sports Facilities Act 2001.
259 Subsection 30C(3) of the Major Sports Facilities Act 2001.

260 Subsection 30C(4) of the Major Sports Facilities Act 2001.

261 Schedule 5 of the Major Sports Facilities Act 2001.
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Mount Gravatt Showgrounds By-law 2001

Under the Mount Gravatt Showgrounds By-law 2001, a person must not sell anything or
offer anything for sale on the showgrounds without authority.

New South Wales

New South Wales has venue-specific legislation which covers ticket selling near or at certain
venues in the state.

Sydney Cricket Ground and Sydney Football Stadium By-law 2009

The Sydney Cricket Ground and Sydney Football Stadium By-law 2009 (the By-law)
prohibits the unauthorised selling of tickets in the surrounds of the Sydney Cricket Ground
(SCG) or the Sydney Football Stadium (SFS). The By-law was made under the Sydney Cricket
and Sports Ground Act 1978 and commenced on 1 September 2009.

The By-law provides for the general conditions of entry to the SCG and the SFS, including in
relation to behaviour that is prohibited and behaviour that justifies the removal of a person
from these venues. The By-law prohibits a person from the SCG unless they are in lawful
possession of a ticket of admission authorising entry.262

Sydney Olympic Park Regulation 2001

The Sydney Olympic Park Regulation 2001 (SOPR) prohibits the unauthorised selling of
tickets in the surrounds of Sydney Olympic Park. The SOPR, formerly the Homebush Bay
Operations Regulation 1999, was enacted to principally facilitate the conduct of the Sydney
Olympic Games in 2000.

The SOPR prohibits, amongst other things, specified commercial activities from being carried
out at Sydney Olympic Park without authorisation, including collecting or attempting to
collect money. The penalty for contravening this is a fine of $200.263

South Australia

South Australia (SA) has venue-specific legislation that allow the SA Motor Sport Board to
manage the sale of any matter, including tickets, within a certain area.

South Australia Motor Sports Regulations 1999

Under the South Australia Motor Sports Regulations 1999 (SAMSR), a person is not permitted
to sell or offer anything for sale within a declared area, except with the permission of the SA
Motor Sport Board. The SAMSR allows for conditions to be imposed on tickets by the Board
or by the State Minister. Non-compliance with a condition carries a maximum penalty of
$1,250.2¢4¢ A person who is not the valid holder of a ticket to enter a reserved area cannot

262 Clause 4 of the Sydney Cricket Ground and Sydney Football Stadium By-law 2009.
263 Clause 3 and Schedule 1 of the Sydney Olympic Park Regulation 2001.
264 Clause 12 of the South Australia Motor Sports Regulations 1999.
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enter or remain in the area and must not occupy a reserved seat.265 The SAMSR also
prohibits tickets marked as ‘non-transferable’ from being used by a person not identified on
the ticket from entering a declared motor sport event area.266

Anyone who sells or offers to sell a ticket at a price greater than that fixed by the Board, or
sells or offers to sell an imitation ticket, commits an offence with a maximum penalty
of $1,250.

Authorised persons may prevent a person from entering a declared area for a motor sport
event, request a person to produce a ticket, remove a person from a declared area for a motor
sport event and/or confiscate tickets suspected of being an imitation.267

265 Clause 13 of the South Australia Motor Sports Regulations 1999.
266 Clause 14 of the South Australia Motor Sports Regulations 1999.
267 Clause 25 of the South Australia Motor Sports Regulations 1999.
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APPENDIX I INTERNATIONAL LEGISLATION

THE UNITED STATES OF AMERICA

Several states in the United States (US) have had anti-scalping laws in the past and while
most states are moving towards deregulation¢8, some still do regulate the practice of ticket
onselling to some extent.

Historically

Due to the high demand for tickets and limited access to shows, the first anti-scalping laws in
the US were passed in 1918. Following World War 1I, the first strong wave of anti-scalping
legislation included various levels of restrictions for reselling tickets, such as limiting the
resale price to $1 above the printed ticket price, having a maximum of $3 service charge to
the original ticket price or placing percentage limits on the amount a ticket could be resold
for.269 Other restrictions in the early wave of anti-scalping laws included requiring promoter
authorisation for resale above the printed ticket price, restrictions on scalping locations,
ticket sales and resales being limited to the printed price, deeming scalping to be illegal for
specific events and licensing ticket brokers.270 Public nuisance laws, which prohibited
scalping within a certain distance of a venue, also existed. Early laws in the 1970s and 1980s
made scalping a misdemeanour offence and punishable by a fine, potential imprisonment or
confiscation of tickets. These laws aimed to control the location, price and nuisance effects,
however, enforcement was typically infrequent.27!

Ticket onselling legislation

Around 27 US states currently have laws relating to ticket reselling. Some states in the US
prohibit the practice of reselling tickets for a profit, while ticket scalping is prohibited in
Connecticut. Other states have left the issue to the state municipalities; the state
municipalities in North Dakato, South Dakota, Ohio and Virginia deal with the law
enforcement and regulation for ticket scalping.

Some US states require scalpers to be licensed while others only allow ticket brokers to resell
tickets, for instance, states like Alabama, Georgia, Illinois, Massachusetts, New Jersey, New
York and Pennsylvania have laws that require resellers to be licenced.?”2 Ticket brokers are

268 See Chapter 5.

269 Cianfrone, B 2004, Legal issues associated with ticket scalping, Smart Online Journal, Fall 2004, Vol.1 (1),
pp-20-25. For example, § 817.36 (2)(a) of the 2004 Florida Statute limits the resale price of tickets to $1 above
the original retail admission price.

270 Cianfrone, B 2004, Legal issues associated with ticket scalping, Smart Online Journal, Fall 2004, Vol.1 (1),
pp 20-25.

271 Cianfrone, B 2004, Legal issues associated with ticket scalping, Smart Online Journal, Fall 2004, Vol.1 (1),
pp 20-25.

272 Cianfrone, B 2004, Legal issues associated with ticket scalping, Smart Online Journal, Fall 2004, Vol.1 (1),
pp 20-25.
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also legal in some states and permitted to sell tickets for prices higher than face value. In
these states, brokers must be registered and licensed in an effort to regulate them for fair
business practices and for tax collection purposes, and brokers are exempt from anti-scalping
laws.273 Some states have regulatory schemes for ticket resellers which require resellers to
register with the state.

Authorised ticket agencies, such as Ticketmaster or Ticketron, are permitted to add a
surcharge above the original ticket price without violating anti-scalping laws, although they
will violate the law if they set ticket prices higher than that originally contracted with the
event owner.?7* Licensed agencies are allowed to increase the price of tickets only if they are
included in a package that provides hotel accommodations and/or travel.2’5

Many jurisdictions have laws that prohibit scalping within a certain distance from the events
venue, although attempts to reduce scalping in this manner has often been viewed as weak
since onsellers can simply sell tickets legally, for instance, 200 feet from the premises rather
than illegally at 199 feet.276

Some states, including Massachusetts, have restrictions on the prices that people are legally
allowed to charge for the resale of tickets, although New York has recently moved to abolish
its limits.277

NEW ZEALAND

In New Zealand, the Major Events Management Act 2007 (the Act) manages the staging of
major events, including the sale of tickets to these events. A “major event’ is an event of
international significance and which has been deemed to be a major event under the Act.
Two upcoming major events are the World Rowing Championships 2010 and the Rugby
World Cup 2011.278 The Act does not prohibit the resale of tickets but it does prohibit tickets
from being onsold for more than the original price plus cost.

The aim of the Act is to provide certain protections for events declared to be major events to
obtain maximum benefits for members of the public, to prevent unauthorised commercial
exploitation at the expense of event organisers or sponsors, and to ensure the smooth
running of the major events. It does this by, amongst other things, establishing a procedure
for appropriate events to be declared as major events, and prohibiting activities that might
compromise the smooth running of a major event, such as ticket scalping.27?

273 Cianfrone, B 2004, Legal issues associated with ticket scalping, Smart Online Journal, Fall 2004, Vol.1 (1),
pp 20-25.

274 Cianfrone, B 2004, Legal issues associated with ticket scalping, Smart Online Journal, Fall 2004, Vol.1 (1),
pp 20-25.

275 Cianfrone, B 2004, Legal issues associated with ticket scalping, Smart Online Journal, Fall 2004, Vol.1 (1),
pp 20-25.

276 Cianfrone, B 2004, Legal issues associated with ticket scalping, Smart Online Journal, Fall 2004, Vol.1 (1),
pp 20-25.

277 Isidore, C 2007, ‘In defence of $10,000 Super Bowl tickets’, CNNMoney.com.au, 31 January 2007. See also
Chapter 4.

278 NZ Ministry of Consumer Affairs, p 1.

279 Section 7 of the Major Events Management Act 2007 (NZ).
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The Act specifically prohibits any person from selling or trading a ticket to a major event for
a price that is greater than its original price without prior authorisation of the event
organiser.280 The original sale price of a ticket includes charges necessary to sell or trade the
ticket, including, for example, booking fees and delivery charges. An offence is committed if
a person knowingly sells or trades a ticket in breach of this prohibition. The Act is
enforceable by an offence that is punishable by a fine of up to $5,000.281

UNITED KINGDOM

The Criminal Justice and Public Order Act 1994 in the United Kingdom makes it an offence for
an unauthorized person to sell (which includes offering and advertising for sale) or
otherwise disposing of a ticket for a designated football match to another person.282 A person
is unauthorized if they have not been authorised in writing to sell or dispose of tickets for the
match by the match organiser.

CANADA

The Competition Act in Canada contains provisions on price maintenance.283 Broadly, these
provisions allow the Competition Tribunal to make an order prohibiting a person from
directly or indirectly influencing upwards the resale price of a product that is supplied,
offered for supply or advertised, within Canada, where this has or is likely to have an
adverse effect on competition in the market.284

The prohibition, however, does not apply where the parties involved are in a principal and
agent relationship, are affiliated corporations, or are directors, agents, officers or employees
of the same corporation or organisation.25 For the purposes of this prohibition, an
advertisement of the resale price for a product by a producer or supplier of that product (but
not the retailer) is evidence that they are attempting to influence upwards the resale price,
unless it is clear in the advertisement that the product may be sold at a lower price.28¢

EUROPEAN UNION

The European Commission (EC) Directive 97/7/EC on the protection of consumers in
respect of distance contracts (Directive), was passed by the European Parliament in 1997. The
Directive applies to any consumer distance contract — those concluded by any means (such
as online, over telephone, via email or by mobile phone) — which do not require the
simultaneous physical presence of the parties to the contract made under the law of a
European Union (EU) Member State as well as the European Economic Area.

280 Section 25 of the Major Events Management Act 2007 (NZ).
281 Section 26 of the Major Events Management Act 2007 (NZ).
282 Section 166 of the Criminal Justice and Public Order Act 1994.
283 Competition Act, R.S., 1985, c. C-34.

284 Subsection 76(1) of the Competition Act, R.S., 1985, c. C-34.

285 Subsection 76(4) of the Competition Act, R.S., 1985, c. C-34.

286 subsection 76(6) of the Competition Act, R.S., 1985, c. C-34.
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The Directive provides a number of fundamental legal rights for consumers in order to
ensure a high level of consumer protection throughout the EU, including provision of
comprehensive information before purchase, cancellation and refund rights, delivery of
goods within a certain time, and protection from fraudulent use of payment cards. Certain
types of contracts, however, are excluded from the core provisions of the directive, such as
cancellation rights, which include concert and travel tickets.287

In another EU initiative, national enforcement authorities conducted an EU-wide sweep of
online ticket selling websites in May 2010 to check for compliance with EU consumer laws.
The sweep targeted websites selling tickets to cultural and sporting events following the
large number of complaints received by EC consumer centres about online sales in this sector
in 2009. Authorities checked 414 ticketing sites and 40 per cent complied with EU consumer
protection laws with 60 per cent flagged for further investigation. Initial results were
released in September 2010 and the main problems identified included missing or
misleading price information and unfair terms and conditions relating to ticket delivery or
refunds. The EC is expected to report back on the results in Autumn 2011288

287 hittp://ec.europa.eu/consumers/cons_int/safe_shop/dist_sell/index_en.htm (accessed 28 October 2010).
288 EU cracks down on online sales of concert, sports tickets’, 17 September 2010. Available at
http:/ /www .euractiv.com/en/food/eu-cracks-down-online-sales-concert-sports-tickets-news-497873
(accessed 28 October 2010). See also
http:/ /ec.europa.eu/consumers/enforcement/sweep/online_ticket_sales/index_en.htm (accessed 28
October 2010).
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APPENDIX J: NON- REGULATORY APPROACHES

INDUSTRY DISTRIBUTION METHODS

The table below outlines some of the distribution methods which promoters, sporting clubs
and ticket providers have adopted to reduce the incidence of unauthorised onselling.

Distribution Examples
Method
Virtual tickets * A 2009 Miley Cyrus concert tour was the first major concert tour to rely exclusively on virtual

tickets. Tickets were difficult to sell or transfer because they could be redeemed only at the
concert using the credit card with which they were bought. Ticketmaster also offered prime seats
as part of premium packages that included other benefits, allowing Ms Cyrus and Ticketmaster
to capture revenue that normally flows to scalpers.”®

* Moshtix offers a paperless ticketing service whereby tickets are delivered via email as a PDF
with a unique bar code, or is stored on ‘moshcards’.?*

Allocating * To respond to concerns that ‘Splendour in the Grass' tickets were being resold by scalpers for

personalised tickets profit, organisers put in place anti-scalping measures in 2006. All tickets were issued with the
ticketholder's name and date of birth printed on them and the ticketholder was required to bring
matching ID that may be checked upon entry to the festival.?*

* The Glastonbury Festival, which sold out 137,500 tickets within less than two hours in 2007,
introduced a system in the same year whereby tickets included photographic ID of the original
buyer to enforce non-exchangeability.?*?

Using random ballot | ¢  This process requires prospective buyers to enter a ballot where there are random winners, with
allocations the prize being the opportunity to purchase a small number of tickets.?*

« Events that have sold tickets by ballot include the 2007 Big Day Out festival, the Led Zeppelin
reunion concert at The O, Arena in 2007 and the 2006 Commonwealth Games.?*

Auctioning tickets * On eBay, consumers are provided with a choice of two forms as to how to buy tickets — where
a ticket is offered at a fixed price format (‘Buy it Now’) which allows consumers to buy a ticket
with price certainty or if they do not want to wait, or alternatively a ticket is offered in an auction
format and consumers are able to bid how much they are willing to pay for the ticket.

* In September 2003, Ticketmaster announced plans to sell tickets in online auctions, which will
bring the sale price of tickets closer to market prices. The New York Times reported that this
could help the agency determine demand for a given event and more effectivelg/ compete with
ticket resellers. As of 2009, Ticketmaster still sells tickets at auction in the US.>*®

289 Smith, E 2009, 'Going ‘paperless’ to thwart scalpers” The Wall Street Journal viewed at
http:/ / online.wsj.com/article/SB124441789931592507 html.
290 eBay, p 3.13.
291 Foxtix, NSW Office of Fair Trading Roundtable Consultations, 17 November 2010; eBay, p 3.15.
292 ‘Glastonbury tickets snapped up’, BBC News, 1 April 200, available at:
http:/ /news.bbc.co.uk/1/hi/entertainment/6511115.stm (accessed 25 May 2010). See also
http:/ /www.bbc.co.uk/somerset/content/articles/2007/01/09/ glastonbury_festival_2007_licence_feature.
shtml (accessed 25 May 2010).
293 The 2006 Commonwealth Games in Melbourne used a ballot to allocate tickets - see:
http:/ /www.melbourne2006.com.au/ Ticketing/ About+the+Ticket+Ballot/ (accessed 25 February 2010)
294 http:/ /www.bigdayout.com/news/ pressreleases.php?PressReleaseld=4 (accessed 25 February 2010);
http:/ /www.melbourne2006.com.au/ Ticketing/ About+the+Ticket+Ballot/ (accessed 25 February 2010)
295 Nelson, C 2003, ‘Ticketmaster Auction Will Let Highest Bidder Set Concert Prices’, The New York Times,
1 September 2003. Available at:
http:/ /www.nytimes.com/2003/09/01/technology/01TICK.html?ex=1377748800&en=6c7bd8e0e69ad367&
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Distribution
Method

Limiting the
maximum number of
tickets that can be
purchased by a
single individual

Releasing tickets in
stages and delayed
releases

Allowing fans to
pre-register for early
tickets

Providing approved
resale avenues

Putting on additional
shows where
feasible

Examples

Promoters have tried to limit the likelihood of onselling by reducing the ability for a single buyer to
purchase a large quantity of tickets to an event by rationing the amount any one person can buy.?*®

«  Cricket Australia imposes a maximum limit each person can purchase for each match.”*’

Cricket Australia has delayed release of ticket stocks to buyers until later in the year.?®

In 2005, the Football Federation of Australia (FFA) recognised that demand for tickets for the
Australia v Uruguay World Cup Qualifier would exceed supply and created a ‘Football Family’ to
allow soccer fans to pre-register and purchase up to six tickets for the game. In order to join the
Family, fans had to either attend a less popular game between Australia and the Solomon Islands,
or subscribe to become a member of one of the A-league clubs. It was believed that 30,000 tickets
were purchased by Family members for the Australia v Uruguay game and only one ticket was listed
for resale on eBay. **°

* Moshtix provides a resale facility for ticketholders to securely sell tickets they can no longer use,
at a small administrative fee to the ticketholder.300 The ticketholder gets their money back
while the buyer gets a ticket guaranteed to be valid at the event. 301 Moshtix estimates that on
certain key events (mainly sell-out festivals), up to 10 per cent of ticket sales are resold on its
ticket exchange service.302

*  Showhbiz offers a resale service where unwanted tickets are sold on behalf of ticketholders for an
administrative fee that works similar to a travel agency fee.303

* Organisers of the London Olympics are planning to provide an official exchange system for
those who buy tickets but are unable to use them, to sell the tickets at face value only with no
markup above face value.304

Whether promoters put on additional shows depends on the level of demand for the first show, and
that multiple shows are staged where the marginal cost of producing additional performance is small
and there is sufficient demand to support extra shows.*

ei=5007&partner=USERLAND (accessed 27 September 2010). See also ‘Ticketmaster Auctions’ -
http:/ /www ticketmaster.com/ ticketauctions.

296 Courty, P., 2000, “An economic guide to ticket pricing in the entertainment industry’, Recherches Economiques
- Louvian Economic Review 66(1), p 175.

297 Cricket Australia, p 10.

298 Cricket Australia, p 10.

299 eBay, p3.2.5.

300 Foxtix, NSW Office of Fair Trading Roundtable Consultations, 17 November 2010

301 Moshtix, p 10; eBay, p 3.15.

302 Moshtix, CCAAC face-to-face consultation, 6 October 2010.

303 Showbiz, CCAAC face-to-face consultation, 15 October 2010.

304 ‘2012 Olympic Officials to Create Secondary Ticket Marketplace - face value resale only’, 24 October 2010.
Available at http:/ /www .euticketnews.com/ (accessed 28 October 2010). See also
http:/ /www.telegraph.co.uk/sport/othersports/olympics/london2012 /7496313 / London-2012-Olympics-
8m-tickets-available-to-public-says-Locog.html (accessed 28 October 2010).

305 Ticketek, CCAAC face-to-face consultation, 6 October 2010. See also Courty, P., 2000, ‘An economic guide to

ticket pricing in the entertainment industry’, Recherches Economiques — Louvian Economic Review 66(1), p 182.
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AUSTRALIAN INDUSTRY CODE

The Live Performance of Australia’s Code of Practice appears to currently be the only
voluntary industry code in Australia which deals with the ticketing process for live
entertainment and performance arts events.

Live Performance of Australia’s Code of Practice

Live Performance Australia (LPA) is the peak body for the live entertainment and
performing arts industry in Australia, and has been a registered industrial organization since
1917. It has over 340 members nationally, including performing arts companies, commercial
producers, concert promoters, festivals, venues and primary and secondary ticketing service
providers.30

LPA sets industry standards for consumer protection through its Code of Practice for the
Ticketing of Live Entertainment Events in Australia (the LPA Code).37 The fourth edition of the
Code took effect from 1 July 2010. The LPA Code provides a guide for members and
consumers about what is best practice in the industry. The LPA Code is made up of four
broad parts — Part A relates to the operation of the Code, including enforcement and
compliance matters, Parts B and C sets out guidelines for consumers and members
respectively, and Part D relates to review, monitoring and amendment arrangements.

Guidelines for LPA members (promoters, ticket providers, etc)
Part C of the LPA Code contains advice to members broadly about:

+ disclosing information to consumers regarding the event, any main attraction(s) or
performer(s), any supporting attraction(s) or performer(s), the name of the promoter,
seating arrangements and venue configuration, any restricted viewing, scheduled event
dates, ticket providers for the event and advance booking facilities;

* providing adequate booking facilities to consumers that aims to maximise fair access to
tickets, provides as much information about the event and provides information about the
seating area available for purchase;

* providing consumers with information about the venue, event date, commencement time
and any specific conditions of entry;

* encouraging consumer understanding about the terms and conditions of sale and entry,
including acceptance of the terms and conditions online, over the phone or in person;

* making consumers aware of any restrictions on their right to a refund or exchange,
without limiting any statutory rights and without using unqualified and misleading
statements (such as ‘no refunds or exchange’);

306 LPA,pl.
307 Available at http:/ /www .liveperformance.com.au/site/_content/document/00000023-source.pdf
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* event cancellations and rescheduling and offering refunds or reimbursement to
consumers;

» refunds and exchanges for non-compliance by a member with the Code or when a
consumer has been refused entry or been evicted;

* how to state the price on tickets, including stating the total price inclusive of any
quantifiable additional charges;

 industry protocol for receiving payments from consumers in advance of the event,
including setting up of separate accounts;

* protecting the privacy of consumer information;
* procedures for handling consumer complaints and disputes with consumers;

In relation to ticket onselling, clause 47 notes that the terms and conditions of sale and entry
remain in effect despite the ticket being transferred by the original purchaser, and that the
subsequent ticketholder is bound by those terms and conditions.

Guidelines for consumers

Part B of the LPA Code provides the following information to consumers and to members
with respect to their dealings with consumers:

* that the terms and conditions of sale and entry should be printed clearly on tickets and
brought to consumers’ attention at the point of sale;

* that terms and conditions are not nullified upon transfer of the ticket and the ticket may
be cancelled if these are not complied with;

¢ how to deal with lost, stolen or invalid tickets;
* printing prices on tickets or indicating the ticket is part of a package;
+ circumstances where the promoter or venue may refuse entry to consumers;

* circumstances where the promoter or venue may evict a consumer from the venue or to
refuse them admission;

* how consumers can make a complaint about an event prior to, during or subsequent to
the event;

» conditions for refunds and exchanges.
Clauses 20 and 21 relate specifically to ticket scalping, and provide:

20. LPA does not condone the resale (or offer for resale) at a premium of Tickets
purchased from Members except where such resale is authorized by the Presenter. LPA
considers that the unauthorised resale of tickets at a premium (commonly called
‘Ticket scalping’) constitutes a breach of the Terms and Conditions of sale of the Ticket
and therefore supports LPA Members who cancel Tickets bought or sold in this
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manner without providing a refund. Members reserve the right to refuse to honour a
Consumer’s rights under this Code of Practice if the Consumer has purchased their
Ticket from an unauthorised source.

21. The resale of tickets in certain circumstances is governed by ticket sales legislation
and may attract criminal penalties. Activities involving the resale of Tickets that come
to the attention of Members may be referred to the relevant authorities.

Clause 47 states that where the ticket has been transferred, the subsequent ticketholder is not
entitled to a refund or exchange.

Finally, Part C of the LPA Code provides details about how compliance with the Code will
be monitored, the process for considering consumers” complaints and the process for
reviewing the Code.

OVERSEAS INDUSTRIES

Peak industry bodies in several overseas countries have developed industry codes that
contain practices and standards in relation to ticketing arrangements.

United Kingdom

Society of Ticket Agents and Retailers (STAR)

The Society of Ticket Agents and Retailers (STAR) was formed in 1997 by a number of
companies and organisations within the ticketing industry to promote high standards of
service to consumers, and to enhance and promote the public perception of the ticket agents'
industry.3%8 STAR is the main trade association for primary ticket agents and other ticket
sellers, such as venue box offices.

STAR has developed a Code of Practice3® which applies to signatories and aims to:
* promote confidence in the public who purchase from signatories;

 distinguish agents from touters who charge extortionate elevated prices;

* promote public perception of ticket agents; and

 self-regulate to promote high standards of service.

The STAR Code is designed to help protect customers when purchasing tickets. It was
developed with the co-operation of the UK Office of Fair Trading and the intention of
establishing an industry standard. Under the Code, STAR members are required to always:

* clearly identify the face value of tickets and any additional fees;

308 See www.star.org.uk
309 The Code was updated in April 2010. Available at http:/ /www .star.org.uk/media/964/cop.pdf
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* provide a refund if the event is cancelled and the promoter agrees to a refund;

* highlight any terms and conditions of tickets, including transferability, cancellation and
viewing restrictions; and

* handle bookings with high professional standards and service.

The STAR Code influences how its members provide price details to consumers purchasing
over the phone or in person. It requires members to inform customers of the ticket’s face
value and the total price including booking fees and service charges.

The STAR Code also sets out standards and procedures for dealing with the public, handling
complaints and reviewing breaches. Only members of STAR can use the STAR logo. STAR

also provides advice to consumers about buying tickets in person, over the phone and online
to avoid purchasing dodgy tickets or falling victim to ticket scams and rogue ticket sellers.310

The STAR Code is not legally binding but signatories are bound by existing laws and
regulations, like the Consumer Protection Act 1987 (UK).

United States of America
National Association of Ticket Brokers (NATB)

The National Association of Ticket Brokers (NATB) was formed in 1994 and is a national
organisation representing ticket brokers that resell tickets to sporting and entertainment
events.3!1 Its objective is to represent the interests of legitimate ticket brokers by promoting
consumer protection and educating the public about the industry. This is done by providing
enhanced protection to consumers through self-governance, establishing industry-wide
standards of conduct, assuring the public that they are transacting with a reliable ticket
broker when dealing with a NATB member and providing the opportunity for members of
the public to report unethical conduct by ticket brokers.

The NATB has worked in the past with law enforcement agencies, sporting leagues and
teams to detect and fight against ticket scams; for instance, it worked with the NFL to fight
against counterfeit and stolen tickets. The NATB has also established the website “Ticket
Marketplace’ for the public to purchase tickets and for them to know they are buying directly
from reliable sources that are NATB members.

NATB members are required to subscribe to the NATB’s Code of Ethics. The Code seeks to
promote and maintain the highest standards of conduct among members to assure public
confidence in the integrity and service of ticket brokers. The Code sets out principles,
standards and procedures for members to subscribe to when selling tickets, which include:

 disclosing to buyers before the purchase, the seat location for the ticket and when tickets
will be delivered or available for pick up;

310 See www.star.org.uk
311 See www.natb.org
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* not deceiving, misleading, misinforming or misrepresenting information relating to seat
location;

* ensuring that purchasers are advised where tickets have restricted viewing;
* maintaining accurate and complete records of all sales and refunds;
* informing buyers if there is no guarantee for the purchase;

* providing a refund equal to 200 per cent of the contract price for each ticket, if the
purchase is guaranteed and no ticket is delivered, except in limited circumstances (for
instance, due to a natural disaster or civil disturbance);

* offering the buyer a comparable ticket at the same or lower price if delivery becomes
impossible;

* maintaining a refund, rescheduling and cancellation policy that is to be posted at the
member’s place of business, and to advise all buyers of these policies upon request; and

* refunding tickets within 30 days of the event if tickets are not delivered, and to follow the
refund policy of the original seller if there is an event cancellation.

Europe
Association of Secondary Ticket Agents (ASTA)

The Association of Secondary Ticket Agents (ASTA) is a national organisation established in
2005 to represent companies engaged in the selling tickets to entertainment and sporting
events in the secondary ticket market and to represent ticket brokers across Europe.312
Members of ASTA are required to subscribe with a code of practice and a code of ethics.

ASTA seeks to promote greater transparency in the secondary ticket industry and
endeavours for members to comply with UK and European consumer laws. Terms and
conditions of members are drawn from the ASTA model and are submitted for approval to
the Plain English campaign.313

ASTA’s Code of Practice sets the standards of good business practice for all its members and
aims to raise the standards of the resale ticket trade. The Code contains provisions for
marketing and advertising, handling complaints and disciplinary procedures and breaches
of the Code. 3¢ The Code encourages high professional standards of service amongst ticket
resellers by not employing methods that involve dishonesty, misrepresentation, deceit or
harassment and free of discrimination. Information privacy and proper record keeping is
also promoted as well as truthful and accurate advertising.

ASTA members are required to adopt and accord with the model terms and conditions for
consumer contracts in all consumer transactions. Members are also required to have an

312 See http:/ /www.asta-uk.org/about.php
313 See http:/ /www.asta-uk.org/
314 See http:/ /www.asta-uk.org/codeofpractice.php
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in-house complaints procedure in place, while a process for investigating and resolving
complaints is set out under the Code. The Code also sets out a disciplinary procedure for
members which entail a disciplinary committee, a process to deal with non-compliant
members (such as warnings, dismissals and punitive fines), and an appeals process.

ASTA’s Code of Ethics sets out principles to promote transparency in transactions with
consumers and to ensure smooth, safe and secure transactions. For instance, it requires
members to maintain regular business hours from a permanent business address in the UK
with published contact details.
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APPENDIX K: CCAAC MEMBERS AND THE REVIEW
SECRETARIAT

CCAAC MEMBERS

Mr Colin Neave AM (Chair)
Ms Carolyn Bond

Professor Stephen Corones
Ms Deborah Healey

Mr Peter Kell (ex officio)
Mr Michael Malone

Mr Gordon Renouf

Mr Ray Steinwall

REVIEW SECRETARIAT — CONSUMER PoLICY UNIT, INFRASTRUCTURE,
COMPETITION & CONSUMER DIVISION, THE TREASURY

Ms Ann Bounds
Ms Shaz Naidu

Mr Alastair McArthur

NSW OFT SuUPPORT
Mr William Murphy

Ms Madeline Boulton
Mr Jeremy Tucker

Ms Diana Holy
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