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Dear Sir/Madam
Joint submission to Reforming Flood Insurance: Clearing the Waters discussion paper

The following is a joint consumer submission in response to the Clearing the Waters discussion
paper (the discussion paper) released by the Australian Government on 5 April 2011. The
Brotherhood of St Laurence, Choice, Consumer Action Law Centre, Financial Counselling
Australia, Footscray Community Legal Centre, Insurance Law Service at Consumer Credit Legal
Centre NSW and National Legal Aid have all contributed to this submission. We welcome the
opportunity to comment on the discussion paper. Background on each of the contributors can be
found in the Appendix.

We generally welcome the reforms proposed by the discussion paper, subject to the remarks
made on each proposal below. In addition, we have suggested further reforms which were not
canvassed by the discussion paper but which we think are nonetheless required to achieve a
comprehensive response to issues around flood insurance. We expect that such reforms will
also be considered through the Government's Natural Disaster Insurance Review.



In brief, this submission addresses:
e The proposed standard definition of flood
o the proposed key facts statement
e time limits for claims handling
e Centrepay processing for premium payments
e Further reforms

Standard definition of flood
Introductory Remarks
We support the proposed definition of flood as outlined on page five of the discussion paper.

The proposed definition is reasonably clear and, subject to our comments below, should go
some of the way to meeting the objective outlined by Treasury at paragraph 23 of the discussion
paper, of providing consumers with a better understanding of whether an insurance policy
includes cover for flood.

Whilst we support the proposed definition of flood, it is important to note that developing a
standard definition of flood is only one in a series of tasks that will be necessary in order to
reduce consumer confusion about flood cover. This is discussed further at the end of the paper.

Answers to consultation questions

Are the concerns noted [in the discussion paper] regarding consumer confusion about flood
cover still valid?

Yes. As early as 2000, ASIC identified In ASIC Report No 7 into Consumer Understanding of
Flood Insurance?, a series of concerns with the state of consumer awareness in the Australian
insurance market on their level of cover for flood.

As ASIC correctly noted, the consumer consequences of consumer confusion about flood are
typically more serious than they might be for most other issues arising under house and
contents insurance policies because of the potentially devastating effect of floods. 2

Amongst other things, ASIC recommended a common definition for flood. However, it warned
that a holistic approach to flood issues needs to be adopted to address consumer confusion in
this area. ASIC found that®:

¢ Insurance sales representatives may not be adequately trained to provide information or
answer consumer queries about the availability and nature of flood cover;

e Because home and contents insurance documents are often difficult to understand on the
issue of flood insurance, consumers may not be aware whether they are covered for flood
and, if they are, about the importance of the distinction between flood and other storm
damage; and

e The process for assessing flood insurance claims is usually complex and may be
confusing for consumers. For example, insurance companies may use a hydrologist to
determine the primary cause of water inundation.

L ASIC, Consumer Understanding of Flood insurance, Report 7, June 2000.
2 As above at p 3.
% As above at pp 2-3.



As is outlined below, ASIC's concerns from 2000 have been mirrored in our casework
experience from the recent QId floods.

ASIC made recommendations* in 2000 that improvements could be made in three key areas:
education, sales processes and disclosure.

With regards to education, ASIC found that consumers need to be aware that they should
consider the risk of flood when purchasing a house and contents insurance policy, or when
reviewing the level of cover provided under an existing policy. Therefore, ASIC recommended
that consumers ask the following questions when purchasing or reviewing a house and contents
insurance policy:

o Do I need to obtain cover for flood damage?
e What policy is available that will provide me with this cover? and
e Does my current policy cover flood?

Regarding sales processes, ASIC recommended that insurers prompt consumers to consider
the risk of flood prior to taking out a home and contents insurance policy, particularly where the
consumers are located in an area known to be flood prone.

Insurance sales representatives, including telephone-sales staff, should also be adequately
trained so that they are able to effectively explain the availability of flood insurance to
consumers. ASIC recommended that this should include the ability to explain the difference
between damage caused by storm water (which is generally covered) and damage caused by
flood (which is generally not covered).
Finally, with regard to disclosure, ASIC specifically recommended that:

1. The standard use of key common terms should be explored;

2. The distinction between flood, storm and rainwater needs to be clear and consistent;

3. The concept of proximate damage needs to be made clear;

4. The distinction between “all in cover” and “defined event” policies should be clear; and

5. Information about cover for flood should be given where possible at renewal.
Unfortunately, the ASIC recommendations have not been heeded by industry over the last
decade. Generally speaking, reforms were not made in the manner outlined above, apart from a
failed attempt in 2008 to implement a sweeping, flawed and voluntary common definition of
flood®.
The consequence of that inertia from 2000 to date has been a market failure to adequately
respond to significant natural disaster events. Our recent casework experience in respect of the

Queensland flood disaster and elsewhere has been that:

o The marketplace features various different definitions of flood, usually relied upon as an
exclusion clause, rather than as part of cover®: For example, National Legal Aid came

* As above.

® See 2008 ICA application to ACCC for common definition of flood,
Www.accc.gov.au/content/index.phtml/itemld/841725.

® Though we do note that market trend in the last few years is to slowly move toward cover. However, in the
Queensland flood of the 25 insurers who offered home and contents insurance, only three insurers provided full
cover for their consumers.




across 11 different definitions of flood in its work in the Wagga flood and 18 different
definitions in the Queensland floods;

o The definitions of flood were in fact a confusing mixture of definitions that included all
three of the ICA's broad categories for inundation - stormwater/rainfall run off,
riverine/inland flooding/flooding and actions of the sea/sea level rise/ storm surge;

e Consumers who have had their claims refused have expressed widespread confusion
and concern that they thought they were covered for flood when in fact they were not;

¢ Much of that consumer confusion and concern related to misrepresentations at that time
of sale of cover over the phone including:

o0 Faliling to advise consumers of a 72 hour waiting period after taking out the policy
before cover applies

0 Advising people their policies would provide the equivalent level of cover to rival
policies when in fact it did not

o0 Giving consumers the impression that flood cover was automatic and uncapped

o Not advising of sum insured amounts - which leave consumers effectively
unaware that they are underinsured

0 Insurance being sold in person or on the phone by frontline Bank staff as agents
of the insurer who do not have an appropriate understanding of Insurance to
allow them to answer basic features of the product

o Statements being made like “You are covered for all you need.”

o0 Consumers in Queensland given information relevant only to NSW policies

e Many consumers were unaware that they only had limited cover for flood, and that:

o0 The only time they became aware of their level of cover for flood was when they
came to make a claim and their insurer advised them that the limitation was in
their Product Disclosure Statement (PDS)

o To understand their level of cover involved reading various technical definitions
within the PDS and then piecing together the legal implications of the limits of
cover

e The reality for many Australians who lost their homes or property is that their insurance
did not indemnify them for the most significant insurance event of their lives:

o0 Whilst the majority of claims were paid in Qld floods, the refusal rate for this
disaster event was significantly higher than industry average’

o0 A significant number of Australians were not indemnified for their significant loss

" On average, insurers pay out on 98% of insurance claims (ICA website — Myths about General Insurance
ica.com.au). In relation to the flood disaster, insurers paid out on approximately 85% of claims: Courier Mail, 8
April 2011. Given the 49,400 claims in respect of QId floods, 7410 claims have been rejected.



e Many consumers were the victims of poor claims handling by insurers which included,
amongst other things:

0 Serious delays in processing and confirming in writing of refused insurance
claims

o0 Insurers advising consumers on the phone "You're not covered for flood — you
can't make a claim"

o0 Insurers advising consumers at an early stage after the floods that they would be
indemnified - but then consumers still waiting some four months after the floods
for the insurer to know whether the insurer is going to pay the claim

0 Insurers pressuring consumers into accepting a limited settlement of their claim

o0 Insurers engaging contractors that provide low-end quotes and incomplete
scopes of works before making a low lump sum payment offer

o0 Insurers requiring consumers to provided itemised lists of contents lost, including
getting quotes from suppliers for each item and calculating depreciation on each
item — even in situations of total loss on a sum insured policy where there is no
allegation or evidence of fraud

o Insurers outsourcing significant quantity of their claims work to private solicitors -
who used legal concepts like "legal professional privilege" as a basis for not
providing hydrology reports they have relied upon to refuse claims

Resolving these issues will require a broader range of reform than envisaged by the discussion
paper. Some further reforms we suggest - unfair contract terms protection for insurance
consumers and an Australian Standard for claims handling and assessment - are discussed at
the end of this submission.

Is the proposed wording of the standard definition appropriate?

We support the proposed definition of flood as outlined on page five of the discussion paper. It
represents a significant improvement on the last attempt® to devise a common definition of
flood. We do not propose at this stage any different wordings or approaches for the standard
definition of flood.

Should water escaping from water channels constructed within natural watercourses be treated
in the same way as water escaping from natural watercourses?

And

Does the language in proposed paragraph (a) [of the standard definition of flood] cover those
water channels and, if not, would it be appropriate to add some further elements to paragraph
(a) or (b) to ensure that such water channels are included?

Water escaping from water channels is already accommodated to the appropriate degree in the
proposed standard definition wording in the discussion paper, and should not be given its own
additional reference within the standard definition of flood. This is because:

1. Water channels constructed within natural watercourses will naturally fit within the
existing proposed definition - as natural watercourses that have been altered or

¥ See 2008 ICA application to ACCC for common definition of flood.



modified. Water escaping from water channels within natural watercourses fits with what
a consumer would reasonably or ordinarily understand to be flooding; and

2. Water channels which are not constructed within a natural watercourse should not be
considered as part of the flood definition, as they contain a meaning more ordinarily
associated with storm (including storm water channels), not flood. For this reason,
including these kind of water channels would offend key guiding principles of a common
definition including that the definition should align with the natural ordinary meaning of
flood, and the definition should give proper disclosure of risk.

Implementation of a standard definition

We support the implementation of a standard definition of flood through separate provisions
within the Insurance Contracts Act.

We note and agree with the analysis in the discussion paper that there may be limitations in
using the standard cover regime of s 35 Insurance Contracts Act as a vehicle for these reforms,
including that s 35 would not prevent insurers from modifying the standard definition,
undermining the purpose of the reform to provide for one standard definition of flood, and that s
35 does not ensure consumers are effectively advised of what matters are excluded from
cover.’ The new regime should set higher standard of disclosure than s 35.

However, the definition of flood for the purposes of standard cover should be aligned with the
standard definition of flood.

To what types of insurance policies should the proposed new rules apply?

A broader category of policy holders including body corporate/strata insurance and small
business insurance would benefit from a standard definition of flood. As stated above, a new
regime proposed under the Insurance Contracts Act for a standard definition of flood should
align with but take precedence over existing provisions of s 35, thus they can be drafted to
cover a broader category of insurance policies than home and contents policies.

It is our casework experience from the Queensland floods that a great many people living in
body corporate/strata units were not covered for flood by the body corporate/strata insurance.
As noted by the paper, this proposal would not force insurers to offer flood cover to bodies
corporate or small businesses, but it would help these consumers to understand the cover
offered by their insurance policy and to consider what risks they need cover for.

Are there cases of consumer confusion with other categories of inundation risk?

Yes. Some policies on the market contain unfair or unusual definitions of storm or flash flood as
a basis for limiting cover, so providing a standard definition for flood may not protect such
consumers from unfair or unusual definitions for other categories of inundation. For example,
one policy we have seen confuses rainwater and runoff with flood. Another turns rainwater into
flood the minute the rainwater hits the ground.

We are aware of cases in the Qld floods, where consumers have had their claims denied or
reduced dramatically based on unusual definitions of water inundation.

Company A, for example, excludes cover for flood, and then caps cover for flash flood and
storm water run off at 50% of the value of the policy. The policy states that it covers damage for
storm but not for rain after it hits the ground.

® See for instance Hams v Anor v CGU Insurance Limited (2002) 12 ANZ Insurance cases 61-525, where provision
of PDS was sufficient compliance with requirements on clearly informing of derogation from standard cover.



Are there possible advantages of standardising a broader spectrum of inundation risk?

We do not at this point have a firm position on whether standard definitions for other categories
of inundation risk are required. However, it is clear from the example immediately above that
confusing and unfair definitions currently exist.

If consumers were afforded the protection of unfair contract terms regulation for insurance at the
same level of protection in the Australian Consumer Law, this would help to address unfairness
in the drafting of terms relating to other forms of inundation risk, without the need to prescribe
standard definitions. This is the solution we recommend at this stage.

Key Facts Statement
Introductory remarks

We support the introduction of key facts statements for three main reasons:

o Comprehension: key facts statements will give consumers a better understanding of
what their policy covers and what it does not, accepting the reality that very few people
read and understand their PDS;

e Comparison: key facts statements will help consumers shop around for insurance by
allowing easy comparison between competing policies, improving competition; and

¢ Product safety warning: key facts statements will give consumers important information
relating to under-insurance, which is a serious and endemic problem in Australia —
consumers must be warned as to whether a home building policy is sum insured or total
replacement, and that purchasing a sum insured policy comes with considerable risk of
not having sufficient cover to indemnify for loss.

Our suggestions below should be seen in light of these objectives.

We agree with the sentiment in the discussion paper that key facts statements should not be a
substitute for Product Disclosure Statements (PDS) (paragraph 48), which contain the full terms
and conditions relating to an insurance policy. However, we accept the reality that most
consumers do not read their PDS, probably because they are discouraged by their length and
complexity. When people do not read their PDS they cannot fully understand their policy, which
can have terrible consequences. Further, even if a consumer does read the PDS, they might not
understand it or become overwhelmed by detail. As we saw in January's floods, many people
affected simply were not aware that their policy did not cover them for the damage they endured.
In addition to enormous personal hardship, this increased the financial burden of reconstruction
on the broader public.

A key facts statement does not replace a PDS because it cannot provide the same level of detalil,
but this is as much a strength as a weakness. The lack of detail in a key facts statement enables
it to set out the most important points of the policy clearly and simply in a way that a PDS cannot.
By providing for the two documents to be given to consumers (we recommend at different stages
in the transaction - see below), we retain detail but improve clarity and accessibility. This will
help consumers make better decisions about insurance coverage, which is good for consumers,
the industry and the community at large.

A key facts statement will also encourage competition between insurers as it will allow
consumers to compare key elements of two or more policies easily - so long as it is made



available at the shopping around and insurance quote stages. In the context of flood insurance,
for example, key facts statements will quickly tell consumers in flood prone areas which policies
provide flood cover and which do not. This kind of comparison is much more difficult and time
consuming to do using a PDS alone. A population with a clearer idea about which policies
include flood cover (and of the price of flood cover) will send clearer demand signals to
providers, improving the range of products on offer.

We also support the Government's intention to subject a revised key facts sheet to consumer
testing on its content and layout before the requirements are finalised (paragraph 55). Testing
will be critical to ensure that the key facts statements ultimately required to be produced are, in
practice, able to be used effectively by consumers.

Responses to consultation questions

Are there any disadvantages with a combined key facts statements where a PDS is also
combined?

We do not support allowing for a combined key facts statement for a home building policy and a
home contents policy simply because an insurer chooses to issue a single PDS covering these
products.

Home building and home contents insurance are, quite clearly, different products. The purpose
of the key facts statement must be to allow for simple and easy comprehension and to facilitate
easy comparison with like policies offered by other insurers, facilitating competition on both
products. Consumers may, but also may not, purchase both types of policies together. First,
any insured home that is rented will be subject to policies covering the building and the contents
that are shopped for, purchased and held by different parties. Secondly, even owner-occupiers
often shop for and purchase the two policies from different insurers.

A combined key facts statement will make it harder for the consumer to compare either the home
building or the home contents policy with other home building or home contents policies - and
each policy should be separately considered and compared. A review of recent CHOICE reports
on home building and home contents insurance policies reveals that the insurers with the best
buys for home building policies do not necessarily provide the best buys for home contents
policies.™®

Insurers have an interest in bundling these products to increase sales and dampen the incentive
for consumers to properly compare each policy. This sort of bundling can potentially save
consumers money in the form of a discount for holding more than one policy with an insurer, but
it can also cost consumers money if it dampens competition in one or both of the policy types.
Thus, while insurers should of course be allowed to continue to offer packages or incentives to
consumers to purchase both policies with the one insurer, to drive better outcomes overall this
must be balanced by facilitating consumers shopping around on both policies, not merely on one
with the other choice following automatically. Without this, insurers would also be encouraged
to, in a sense, "loss lead" to some extent with one type of policy.

We also believe that combining a key facts statement for the two types of policies will make it
harder for the consumer to notice and understand the most important features of each policy.

19 CHOICE, Home and contents insurance comparison and review, updated 14 January 2011, www.choice.com.au.



For example, whether a policy is sum insured or total replacement is only relevant to home
building policies. Exclusions or damage types covered must be set out for both policy types,
increasing the clutter on the page if combined - and it is not only the amount and type of the
content in the key facts sheet that will be important to its ease of reading and comprehension,
but also its layout and elements such as the amount of "white space”. Further, we suggest that
special benefit limits might also be treated differently in the key facts statements for the two
different policies (see below).

These issues could be further investigated during product testing.
Is the proposed treatment of policy type [discussed at paragraphs 58-60] appropriate?

We agree with the Government that the type of policy - sum insured or replacement cover - is
one of the most important features that consumers should be aware of when considering a home
building policy. We strongly support the proposal to require the type of policy to be disclosed in a
simple and clear fashion toward the top of the statement.

We also agree that simply stating the type of policy alone will not be sufficient, because most
consumers will be unaware of the meaning and difference between the policy types. However,
we do not believe that the proposed description of 'covered amount' alone will address this
problem, because it is not directly related to the policy type section. A generic description of the
policy types on the reverse side of the statement is even more unlikely to be read or considered
by most consumers (and if online, will appear further down the page in a larger section of text,
thus again is unlikely to be considered by readers).

We suggest adding a very brief definition of each option in the 'policy type' section itself. As well
as giving consumers a better idea of what each policy type is, this section should be used to
encourage consumers to consider the merits of total replacement policies. This might look
something like:

Description of your home insurance policy

Policy name XYZ Home Building Classic

Policy type M Sum insured O Sum insured plus margin | O Total replacement cost

HH#H HH HH

The discussion paper at paragraph 59 states that a sum insured policy set at too low an amount
"is a potential cause of underinsurance". We do not think this puts the case strongly enough. As
ASIC's reports into this issue indicate,** sum insured policies are the most common and natural
cause of underinsurance because most consumers are simply not in a position to accurately
predict the cost of replacing their home and contents, and many rely on insurers to estimate
these costs. This is particularly a problem after a large event like a natural disaster, when costs
of repairing and rebuilding increase. Essentially, the decision between a sum insured policy or a
total replacement policy is a matter of which party bears the risk of the costs of under (or over)
insurance, as explained by ASIC:

1 ASIC, Getting home insurance right: A report on home building underinsurance, Report 54, September 2005;
ASIC, Making home insurance better, Report 89, January 2007.



The most common home building insurance policy in Australia (known as a sum insured
policy) places the risk of an incorrect estimate on the consumer... Under total
replacement policies, the insurer accepts responsibility for estimating rebuilding costs.*?

We are of the firm view that a greater take-up of total replacement policies will significantly
reduce the underinsurance problem in Australia. For this reason, we feel that any description of
each policy type should be specifically designed to encourage demand for total replacement
policies. Descriptions could be along the lines of the following:

Warning: Sum insured: "the policy will only cover you up to a fixed amount”
Total replacement: "the policy will cover all repairs or replacement, whatever the cost"

Under the "covered amount” section where there is more space to describe policy types, the
statement should go into more detail. For example, for a sum insured policy we suggest
something like:

This policy is a sum insured policy, which will only cover you up to a fixed amount, agreed
by you. This could mean that you do not have enough insurance coverage to repair or
rebuild your home. You should consider whether a total replacement policy is better for
your needs.

This approach is attractive because it facilitates a market solution to the problem of
underinsurance. It avoids prescriptive requirements on insurers to offer particular insurance
products, which may unnecessarily increase costs to consumers if these products are not
wanted by all consumers. However, it provides consumers with the information they need to
make an informed choice between sum insured and total replacement cover, sending more
accurate signals to insurers about consumer preferences regarding how the risk of
underinsurance should be covered.

Should the wording of a note on how to use the statement be prescribed?

A note referring consumers to the full PDS may be useful, so long as it is simple and clear and is
standardised so that its wording and placement in the key facts statement do not detract from the
key facts statement's overall effectiveness. In our view, the key facts statement should be
standardised as much as possible.

Perhaps a better option would be to design the key facts statement so that important information
was accompanied by a reference directing the consumer to the specific relevant clause(s) in the
full PDS for more details. This can be done in a format that does not detract from overall ease of
reading - for example, see the key facts statements for loan products tested in the March 2010
report on disclosure simplification produced by Uniquest for the Standing Committee of Officials
of Consumer Affairs.™

12 ASIC, Getting home insurance right: A report on home building underinsurance, Report 54, September 2005, p
20.

3 paul O'Shea, Simplification of Disclosure Regulation for the Consumer Credit Code: Empirical Research and
Redesign - Final Report, Prepared for the Standing Committee of Officials of Consumer Affairs by Uniquest Pty
Limited,12 March 2010.

10



What advantages and disadvantages would there be in prescribing events that should be
addressed in the ‘what is covered’ list?

We strongly recommend that, if the format on page 11 of the discussion paper is chosen, the list
of events to be listed on the key facts sheet must be prescribed to ensure clarity about what is
and is not covered by the policy, and to allow easier comparison between products. However,
this does not only apply to the 'what is covered' list. If an event is prescribed that event must be
listed on the key facts statement whether covered or not. In other words, if the format on page
11 is used, all prescribed events would need be listed either on the 'what is covered' or on the
‘what is NOT covered' lists.

Prescribing the events covered will ensure that exclusions for key events will be made clearer.
Where a list of events is not prescribed, insurers may simply avoid mentioning events that they
do not cover but that are not required to be listed in the 'what is NOT covered' section. This
would be a poor outcome for consumers, who need to know whether a policy covers a particular
risk in order to make an informed choice about which policy to buy. It would also be directly
contrary to the discussion paper's objective for the key facts statement "to allow consumers to
quickly and easily check the basic terms of the insurance policy, including the nature of cover
and any key exclusions" (paragraph 47).

Prescribing a list of events will also ensure that consumers are aware that similar types of events
may be covered differently by the same insurer. Even with a standard flood definition, many
consumers will not be aware that their insurance policy insures flood, storm and sea surge
damage differently. For example, assume a policy covers storm damage but not flood damage
and that a list of events is not prescribed. If the insurer includes 'storm' as an event that is
covered but doesn't list 'flood' on the statement at all, consumers may reasonably assume that a
flood following a storm will be covered under their policy (as was the case in Queensland's
recent floods). Where all three risks are listed, a consumer can clearly see that storm is covered
but flood is not.

We also believe that prescribing a list of events is important to, conversely, limit the additional
matters that insurers might otherwise choose to include in the 'what is covered' list but that are
not essential to the consumer's understanding of the most important features of the product.
There is a risk that, without a prescribed list, insurers would choose to list a number of matters on
the key facts statement to make the policy appear more comprehensive and attractive, for
example component parts of events that would ordinarily be considered one item or other
standard elements of insurance policies. This would clutter up the statement, making it harder
for consumers to read it and identify the most important elements, and potentially turn the
statement into more of a marketing or promotional document, undermining the purpose of this
reform.

An arguable disadvantage of prescribing the list may be that insurers offering cover for events
not on the prescribed list will not be able to promote those differences through the key facts
statement, however, as noted above the greater risk is precisely that insurers would choose to
list too many things on the statement. If insurance changes over time and different events
emerge that are of genuinely more interest to consumers, the regulations can be changed to
allow other events onto the key facts statement. In addition, insurers will still be free and able to
mention other types of cover or features through their promotional material.
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Is the list of prescribed events in the standard cover regulations suitable for that purpose?

Broadly speaking, yes. The existing list of events prescribed in the regulations is intended to
reflect the most important events consumers would typically expect to be covered for under
these policies, thus it would be sensible to use the same list to determine the events most
relevant for inclusion in a key facts statement. Using the existing list will also be administratively
efficient and avoid delay in determining a new list.

We note however that the prescribed standard cover events for home buildings and home
contents insurance are set out in a list that has some events in groups (for example storm,
tempest, flood, action of the sea, land slide) that should be separately set out in a key facts
statement, and uses some terminology that could be simplified. We therefore suggest that the
list of 'what is covered' events prescribed for the key facts statement be based on, but a clearer
version of, the list of events in the standard cover regulations. These would also require a list of
over 15 events. This may mean the key facts statement needs to be re-formatted to fit a larger
table.

If an order of events were to be prescribed, what is an appropriate way to determine the order?

We believe the order of events should be prescribed to make the key facts statements as
standardised as possible. While we have no view on the specific order, we suggest that events
that are similar (for example, storm, flood and sea surge) need to be listed separately but follow
one another in the order to ensure consumers understand that they are separate risks and may
be treated differently under the policy.

Should there be any prescription of how the covered event is described in the list? What sort of
rule could be appropriate?

Wherever possible, events should be described as a single word or phrase accompanied by a
short sentence description, as in the Fire example in the consultation draft on page 11. A
sentence gives a better understanding of the risk that is covered than a single word (even though
the single words will still be accompanied by a list of exclusions in the 'what is NOT covered'
section). For example, the word ‘flood" would be construed broadly by many consumers, but
adding a short sentence (based on the proposed standard definition) would give a more accurate
impression. For example:

Flood: the covering of normally dry land by water escaped from lakes, rivers, reservoirs,
canals or dams. (refer to paragraph x.yz in your PDS)

As noted above, referring consumers to the relevant section in the PDS (along with general
statements about how the key facts statement is to be used) will help consumers to find the
complete definition and not assume the definition on the statement is the contractual definition.
However, a reference to the PDS definition is recommended regardless of whether the event is
described in a sentence or a single word.

We note that a lack of space on the key facts statement may mean it is not possible to describe

each event, particularly if insurers are required to list 15 or more events. We suggest this be
considered during product testing.
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If a covered event is subject to a special benefit limit, should that limit be disclosed together with
the covered event, in the adjacent ‘what is not covered’ space, or otherwise?

We agree that special benefit limits must be disclosed in the key facts statement. If the format
proposed on page 11 of the discussion paper is used, we currently have no strong preference in
relation to home building policies, as long as such limits are clear and unambiguous (but see our
response below regarding the proposed format at section 69 of the discussion paper).

In relation to home contents policies, there may be a range of actual goods (or content types)
that may be subject to benefit limits, for example jewellery or electronics. This can be contrasted
with benefit limits in relation to the cause of the damage, for example damage caused by flood.
Key facts statements for home content policies do not need a "policy type" section towards the
top of the statement because the sum insured versus total replacement issue is not relevant -
instead, below the list of events covered and not covered, we submit that the statement should
include a section that requires specific contents subject to a special benefit limit to be listed along
with the amount of the limit.

More generally, we suggest that how best to disclose special benefit limits could be investigated
during product testing - we would choose the options that lead to the most consumers
understanding and recalling any such limits.

Is it feasible, in a single page format, to require all derogations from standard cover to be
mentioned in the ‘what is NOT covered’ list?

Any wholesale derogations from standard cover, for example an exclusion for flood damage, an
exclusion for damage from actions of the sea or an exclusion for damage caused by the escape
of liquid, should be required to be included in the ‘what is NOT covered' list.

However, there may also be a number of partial derogations from standard cover events under a
policy, for example, damage caused by the slow escape of liquid as opposed to any escaping
liquid is a partial derogation. It may not be possible to list all partial derogations from standard
cover on the key facts statement if they are too numerous, and indeed listing every exclusion in
detail could make the key facts statement less accessible and so less useful. However, where it
is not practical to list all derogations, those listed should be the most significant derogations (for
example, exclusions of more common scenarios, or exclusions which, as the discussion paper
suggests, cause most confusion for that type of policy - this should be determined by looking to
the reasonable expectations of an insured about that type of cover as a guide).

In addition, the consumer should be put in a position where they can easily find the other
exclusions in their PDS. For example, after listing all exclusions as is practical for a particular

event, text such as the following could be inserted:

Other exclusions such as [example] and [example] also apply. Please see paragraphs
2.42,2.77 and 4.15 of your PDS for details.
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What other exclusions/conditions should be required to be included on the ‘What is NOT
covered’ list?

As discussed immediately above, all exclusions (whether derogations from standard cover or
not) should be listed if at all practical. Where not practical, consumers should be made aware
that other exceptions exist and directed to the relevant paragraphs of the PDS.

Is it feasible to summarise the key elements of home buildings and home contents policies in
[the format proposed at paragraph 69]?

And

Would a list of prescribed events/risks in [the format proposed at paragraph 69] provide
advantages, for comparison of policies or otherwise, compared to the ‘what is covered’ and
‘what is NOT covered’ lists set out in the draft sample key facts statement?

With some modifications, this format could provide some advantages over the format at page 11
of the discussion paper.

The format currently proposed at paragraph 69 is not suitable, mostly because the meanings of
the tick symbol and the word 'partial' are overlapping and unclear. For example, on the example
at paragraph 69, the tick symbol is both used to signify that an event is covered with no
exclusions (storm and flood) and also that an event is covered, but with some exclusions (fire,
theft, sudden escape of liquid). The example then uses the word 'partial’ to signify that an item is
covered up to a certain amount. In effect then, the tick symbol can actually mean 'partial
(because coverage for the risk is partially excluded), and 'partial' actually means 'up to a certain
amount'. It is also unclear whether a tick or the word 'partial' would be used to signify an event
that is covered up to a certain amount, with some exclusions.

We suggest a modified version of the format below is a better option than either of the proposals
in the discussion paper:

Event/Risk Is it Main Limitations / Exclusions
covered?
Fire or explosion (see PDS J Damage from ash or soot if there is no fire in your
paragraph X.yz) home is excluded (see PDS paragraph x.yz)
Stormwater/rainfall runoff (see J None

PDS paragraph x.yz)

Flood (see PDS paragraph x.yz) N None

Tsunami/action of the sea (see

PDS paragraph x.yz) X

Theft (see PDS paragraph x.yz) J Theft by persons living with you is excluded (see
PDS paragraph x.yz)

Accidental glass breakage Upto | Maximum payment for each event is $750 (see

(see PDS paragraph x.yz) $750 | PDS paragraph x.yz)

Sudden escape of liquid (see N Damage from liquid escaping slowly is excluded

PDS paragraph x.yz) (see PDS paragraph x.yz)
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The advantages of this format are:

o It allows all prescribed events/risks to be listed in the table at the same place on all key
facts statements, that is, in the left hand column in a standard order. Where the left hand
column is headed 'What is covered' (as in the example on page 11) some insurers would
list a risk in the left hand column and some in the right, depending on whether they
covered it or not;

o it allows the right hand column to purely list limitations/exclusions of coverage of an event
which is covered, making a cleaner, more easily understood table. In the model on page
11 (assuming a list of events was prescribed), some entries in the right hand column
(‘what is NOT covered’) would be wholesale exclusions of events, and other entries would
be limitations on events covered.

e it adopts the tick or cross system of the example at paragraph 69, but removes the
confusion caused by the use both of the tick symbol and the term 'partial’;

e |t clearly states if there are no exclusions to the cover of a particular risk. Where the
'exclusions' field is left blank, consumers may be unsure whether this means there are no
exclusions, or simply that the exclusions are not listed.

Should the wording of [the 'need to consider risks'] statement be prescribed?

In our view, this kind of statement is of very little use to consumers and need not be included at
all. If this text refers to risks which are listed in the table of events, a consumer does not need to
be notified about those risks - the table has already done so. If the text refers to risks not
included in the event table, few consumers will know how to check whether their policy covers
the risk or not, so the warning is of no use.

If it is decided to retain this statement it is important that if the statement advises consumers to
consider a particular risk that the consumer can use the key facts sheet to find out whether they
are covered for that risk. The example on page 11 recommends people consider whether their
policy covers "land slippage" though this risk is not included on the risk of events in the table
above.

Should the wording of [the statement regarding cooling-off rights] be prescribed?

Yes. In our view, the statement should be standardised as much as possible to facilitate easy
comparisons. Information about the consumer's cooling off rights is very important, and the only
way to ensure it is properly and clearly presented is to prescribe requirements for this
information. This would be consistent with the new Australian Consumer Law approach to
cooling off rights - it also prescribes certain requirements for the giving of information about the
consumer's right to terminate an unsolicited consumer agreement within the termination period.
We also suggest that the wording include not only a statement about the existence of cooling off
rights but a simple sentence explaining how the consumer can exercise these cooling off rights if
they wish to do so.

Is it feasible to require that a standard excess be disclosed (in dollar value), and a note to the
effect that it may be varied (if applicable)?

Yes. The amount of any excess is likely to be an important consideration for consumers. While
we accept that an exact dollar value cannot be provided in all cases, we think it is quite feasible
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for insurers to provide an indication of the excess payable. This could be expressed as a figure
"between $x and $y" or "up to $x".

We also note that the wording in the consultation draft on page 11 describes the excess as: 'An
excess may be payable if a claim is made’, but recent case law confirms that an excess should
not be a barrier to a consumer's claim being made or paid, rather, it may be deducted from the
claim paid. It is very important that consumers are not wrongly told they cannot make or obtain a
claim until they have paid an excess - this has been a significant concern in some of our
insurance casework involving lower income consumers, where these consumers have been
prevented from obtaining a claim that is otherwise payable because they cannot afford to pay the
excess as a lump sum upfront payment but the insurer refuses to pay the claim until the excess
is paid.

We therefore strongly recommend that standardised wording be required and that it describe the
excess as an amount that may be borne by the consumer (whether paid at the time of the claim
or deducted from the claim amount).

If there is a reference to the PDS, is it feasible to refer to specific pages/paragraphs, rather than
to the PDS generally?

Yes. It should be mandatory for all references to the PDS on the key facts statement to specify
the relevant pages or paragraphs. As we have already argued, many consumers do not read
their PDS because they find them confusing and daunting. This being so, simply referring a
consumer to the PDS is little better than saying nothing at all, as the consumer is still unlikely to
find or read the relevant section.

In addition, in our experience it is not unusual for a PDS to refer to the same topic at different
points in the PDS (for example, a discussion about the coverage of a particular event is
discussed in one section, and the discussion about exclusions from that coverage in another).
This increases the likelihood that a customer looking for particular details of their cover will
receive an incomplete picture. Referring the consumer to all relevant paragraphs will make it
more likely the consumer will read all relevant parts and properly understand their policy.

Are the [matters described at paragraph 76] suitable to prescribe for inclusion on a generic
reverse side?

Each of the matters described at paragraph 76 is potentially important information for consumers
considering the purchase of a home insurance policy.

However, we simply do not believe that a reverse side of key facts statements is likely to be
noticed, read or used by the large majority of consumers, particularly if it merely contains generic
information found on all statements - this information will become like "white noise", ignored by
consumers. Consumer testing may reveal otherwise, however, until such proof emerges we
suggest it is much safer to use the assumption that consumers will not pay much attention to a
generic reverse side.

If the decision is made to include generic information on the reverse of the statement, we
recommend that an assessment should be made about how important the matters at paragraph
76 (or any other matters) are for inclusion. Any matters that are considered critical for the key
facts statements should be included on the front page in relevant places and in a way that
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enhances, rather than detracts from, the comprehensibility and usability of the statements. Other
less important elements can be included on the reverse.

Some specific comments on some of the matters listed at paragraph 76 are below.

Explanation of policy types: As discussed in detail above, we recommend that a very
brief description of each policy type be included in the 'policy type' section itself. A
slightly more detailed explanation could then be included at the 'covered amount
section, still on the front page. As well as explaining the different policy types, this
statement should specifically encourage consumers to consider buying a total
replacement policy.

Statements encouraging consumers to consider carefully whether the policy
adequately covers the risks that are faced by their property: As discussed above,
we note that if such a statement is to be included, it should be standardised and any
risks listed should also be required to be listed in the what is covered and not covered
table of the key facts statement, so that consumers can see whether the policy covers
the risks being warned about.

Statements encouraging consumers to consider other policies: A statement
encouraging consumers to shop around and look over key facts statements from other
insurers would be useful. The Treasury's draft mortgage key facts sheet'* is an example
of how this could work.

What other matters could be mentioned as part of such generic information?

As discussed above, we advise against including too much generic information. However, if the
decision is made to include generic information on the reverse of the sheet, advice for how to
make claims, how to make a complaint or appeal a decision of the insurer should be included.
This could address:

¢ How a consumer can make a claim, state clearly that they can make a claim even if
they are not sure whether their policy covers the event in question, and that their rights
under the policy (for example, rights to appeal a decision or action of the insurer with
relation to cover for an event) are not triggered until they do make a claim;

e Explain their rights to appeal decisions made by the insurer through internal dispute
resolution, which is free of charge; and

e Explain that, if they are not satisfied with the outcome of the internal dispute resolution
process, they can appeal to external dispute resolution service, which is free of charge.
The name and contact number of the relevant EDR scheme should be noted.

When should a key facts statement be required to be provided, including for telephone/internet
sales?

In general, key facts statements should be available at all times to consumers who are shopping
around for a policy, not just to those consumers who formally approach an insurer (for example
to request a quote). This is to ensure statements can be used to compare different policies, not

14 See http://www.treasury.gov.au/banking/content/mortgage_key facts_sheet.htm
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just to inform consumers about a policy they have already decided to buy. This will also ensure
comparison websites can link to fact statements of different providers.

We do not see why key facts statements cannot be made available to consumers at all points
mentioned at paragraph 78. At a minimum, insurers should be required proactively to provide
the key facts statement when a consumer is obtaining a quote - whether written or online.
However, we also believe the statements should be clearly accessible on insurer websites at
the pages where consumers are reading about the policies, before they go through the quote
process.

We also suggest insurers be required to advise consumers to look at relevant key facts
statements when enquiries are made about insurance products, and advise where the
statement can be found or offer to send them a copy. Key facts sheets should also accompany
any PDS sent to a consumer, but it is much more important that key facts statements are also
provided earlier in the process.

As they would be standard documents and easy to supply, we also strongly support key facts
statements accompanying renewal notices. This would help to prompt consumers to consider
whether their insurance policy continues to meet their needs before they simply renew the

policy.
Could the document be incorporated into the PDS? Should this be required?

The key facts statement should not be incorporated into the PDS, although it could generally be
provided alongside the PDS. In our experience, many customers never even open their PDS,
so an incorporated key facts statement will often be unseen by consumers. In addition, key
facts statements should be available quickly and easily, including online. Including facts sheets
inside a PDS will make the facts sheet a larger document and so less accessible to consumers
who wish to download, print and compare different policies at home.

What are the main advantages and disadvantages associated with the various options?

As discussed above, we believe key facts statements should be available to consumers at all
times. Advantages of providing key facts statements at the points mentioned in paragraph 78
are:

In conjunction with a written quote: A quote is virtually meaningless unless the
consumer understands the features of the policy they are paying for, and both the
insurance industry and consumer advocates regularly warn of the dangers of selecting
insurance cover on the basis of price alone. Providing key facts statements at this point
will increase the likelihood that decisions are made on a more balanced understanding of
the policy's merits.

During the cooling-off period: As above, the cooling-off period has little value unless
consumers can use the period to consider whether the policy they have bought is right for
them. A key facts statement will help inform that consideration.

With a renewal notice: this will be particularly important for consumers who have a
pre-existing insurance policy. Many consumers will stay with the same policy for many
years, at least partly because of inertia - choosing a different policy requires a
considerable amount of time and effort. Key facts statements will not prompt consumers
to leave their current provider if their policy meets their needs, if nothing else because of
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the effort involved in finding a new policy. However if a policy does not meet the
consumer's needs, the key facts statement will help bring this to the consumer's attention
and assist them to find a better product.

What is the appropriate sanction/remedy if an insurer:
A. fails to provide the key facts statement at the appropriate time; or

B. provides a key facts statement which is non-compliant with the requirements

The sanctions and remedies should be similar to those for failing to provide a PDS at required
times or providing a non-compliant PDS. There are also key parts of the statement that should
also have an impact on the cover itself. We do not suggest that if a generic warning is incorrect
in some manner, this should prevent an insurer from relying on exclusions in the policy.
However, in particular, if a prescribed event was incorrectly listed on the key facts statement as
covered or was missing from the not covered section, this should affect whether the insurer is
permitted to rely on an exclusion of that event in the policy.

Is there any need to clarify or prescribe the legal status of the key facts statement — in particular
its relationship to the policy terms and conditions in the PDS?

Yes. We note that the 'How to use this statement' section on the front of the key facts statement
covers some of this ground. This statement will need to include words to the effect that
information on the statement is a summary only and consumers need to refer to their PDS for
full details. We reiterate that this kind of statement will only be effective if the front of the key
facts statement refers consumers to specific paragraphs/pages of the PDS that relate to
particular events and exclusions. However, as above, we equally note that the key facts
statement will be relied upon by many consumers to inform them of their rights, as intended by
the reform, thus insurers should be legally bound to the most important representations made in
such statements, especially regarding prescribed events to be listed.

Should there be prescribed in detail the format (for example, font size) for various items, or is it
preferable to leave some flexibility in presentation?

We strongly recommend that the details of format be prescribed. The purpose of the key facts
statements are to convey information simply and clearly to consumers. Once a format has been
developed to do so, we do not see a need for flexibility. On the contrary, allowing flexibility in
presentation may make comparison of different products more difficult. Insurers remain free to
develop any marketing materials that they like and will continue to do so, and they have full
flexibility in that space. Key facts statements, on the other hand, are not intended to constitute
insurer marketing.

If not all details are prescribed, at the very least insurers should be required to list exclusions at
least as prominently as descriptions of what is covered.

Time limits for claims handling
Introductory Remarks

As noted in the discussion paper, the Insurance Council of Australia (ICA) has agreed to
consider amending the General Insurance Code of Practice to limit the time insurers have to
make a decision on claims. We welcome this, subject to the remarks below.
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Imposing time limits through code or regulation

Although unstated, the proposal to amend the General Insurance Code of Practice is put forward
as an alternative to regulatory change by Government through amendments to the Insurance
Contracts Act 1984 or the ASIC Regulatory Guide 165.

In our view, the changes should be imposed by way of regulatory change. We believe that there
are at least three reasons to question whether reliance on the non-regulatory Code will achieve
the desired outcomes:

1. The recent history of the Code is poor — there have been problems with the governance
and funding of the monitoring committee and staff. There has been a lack of
transparency in Code monitoring and it is unclear as to whether the industry has been
compliant with the Code of Practice.

2. The ICA has yet to commit to the monitoring of the Code through the Financial
Ombudsman Service or any alternative body. This indicates a serious lack of
commitment to the Code at the very time the industry is suggesting that Code
amendments will lead to change within the industry.

3. The existing section of the Code on Claims Handling has been in place for around ten
years and has not resolved these issues. In particular, Section 3.2.3 of the Code
requires insurers to update consumers on the status of unpaid claims every 20 days. In
our experience this clause has been ineffective and unworkable.

Real change is more likely to occur if the change is imposed by regulation through ASIC
Regulatory Guide 165, where reporting can also be monitored on an ongoing basis by the
regulator. We have no objection to the proposed changes being included in the Code of Practice
but submit that inclusion in the Regulatory Guide is more likely to be effective in ensuring
compliance by industry.

Operation of the time limit

We submit that the rule be explicitly stated as one which requires insurers to make a decision
regarding a claim within six months from receiving it, unless exceptional circumstances exist.

If a decision has not been made within four months of receiving the claim, we recommend that
insurers be required to refer the claim to their internal dispute resolution (IDR) process. The
automatic referral after four months will require the insurer to make a decision within 45 days.
The insurer will also have to send the insured a letter setting out the circumstances of the referral
and the right of the insured to seek a review at EDR if dissatisfied with the IDR decision. Where
no decision has been made after four months, the insured must be given written details of their
right to both IDR and external dispute resolution (EDR).

It is our experience that where a decision has not been made after four months, a referral to IDR
or even denial of the claim is preferable to no decision at all.

Where an insurer wishes to claim that a decision could not be made within six months because

of exceptional circumstances, the onus should rest with the insurer to establish those
circumstances exist and explain the failure to make a decision. The alternative, that the failure to
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make a decision can be considered to be due to unusual or exceptional circumstances unless
challenged by the insured, is unacceptable.

To ensure the rule is being properly complied with and to gauge the level of consumer detriment
in claims handling delays, insurers should provide ongoing reporting to ASIC, particularly on:

e The number of matters in which the insurer has not made a decision within four months
and has referred the consumer to IDR; and

e The number of matters where "exceptional circumstances" have resulted in insurers not
complying with the requirement to make a decision within six months.

Providing for these obligations in a regulatory guide rather than the Code would allow for this
important reporting requirement. If these proposals are adopted, it is also essential that the ICA,
ASIC or FOS conduct shadow shopping exercises to monitor compliance with the changes.

Centrepay processing for premium payments

We strongly support the decision to include home and contents and motor vehicle insurance
premiums amongst the types of expenses that can be paid using Centrepay. Previous research
with low income households suggests strong interest in Centrepay being available to pay
insurance premiums given that most low-income households budget fortnightly (Sheehan &
Renouf 2006). Recent quantitative research supports this, with over 30 per cent of surveyed low
income households showing interest in making insurance premium payments via Centrepay
(Collins, forthcoming).

The experience of other consumer industries suggests that making Centrepay available can be
of benefit to both low income consumers and businesses. This is because it will be more likely
that the payment will be made if a Centrepay arrangement is set up and less likely that payments
will be missed. This is of particular concern in relation to insurance contracts where policies
which allow for periodic payment of premiums can be cancelled for non-payment.

Pursuant to the Insurance Contracts Act 1984 (Cth), insurers can cancel an insurance contract
due to an unpaid periodic premium payment where at least one instalment has remained unpaid
for a period of at least one month and, before the contract was entered into, the insurer clearly
informed the consumer in writing of the effect of the provision. Even where an insurance contract
hasn’'t been cancelled by the insurer, an insurer can deny a claim where at least one instalment
has remained unpaid for a period of at least 14 days and, before the contract was entered into,
the insurer clearly informed the consumer in writing of the effect of the provision. Insurers are not
obligated to consider financial hardship or difficulty when cancelling a policy or denying a claim
on these grounds.

As such, there are significant risks that a consumer will have their contract cancelled or be
denied a claim where a period payment of an insurance premium is unpaid, perhaps because a
direct debit arrangement broke down or the consumer had insufficient funds to cover a direct
debit payment. We recommend the Government reviews these sections of the Insurance
Contracts Act.

One of the advantages of using Centrepay is that premiums will be paid directly from Centrelink
to the service provider (and not via the recipient of the Centrelink benefit). This may reduce the
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risk of insurance contracts being cancelled for non-payment of instalments compared to regular
direct debit arrangements.

However, we are concerned that the Government approach of simply allowing insurance
premiums to be paid through Centrepay will not mean that insurers will actually offer Centrepay
as a payment method. Despite insurers knowing of the benefits and operation of Centrepay for
some years, to our knowledge not one insurer has made an application to join the scheme.
Should insurers not offer Centrepay for basic contents policies for renters and basic motor
vehicle insurance policies, the Government should take further steps to require insurers to offer
Centrepay.

Finally, we are also concerned that Centrepay's requirement that deductions be at least $10 per
fortnight will prevent some consumers from using Centrepay to pay premium instalments. A $10
fortnightly payment may be more than some insurance contracts would require, especially
products designed for low income Australians. Given the essential role insurance plays in
protecting assets and livelihoods, the government should review the appropriateness of
Centrepay’s $10 minimum payment.

We are aware that some have suggested this issue could be addressed by allowing consumers
to pay $10 per fortnight until the yearly premium is paid, at which point deductions cease until the
following year when they re-commence. However, we feel consumers will better be able to
manage their budgets if outgoings for expenses such as insurance are consistent across the
year. In our view, it would administratively simpler for both consumers and insurers to allow
Centrepay to process payments of less than $10 per fortnight.

To summarise this section, we recommend that:

¢ should insurers not offer Centrepay as a payment method for basic contents policies for
renters and basic motor vehicle insurance policies, the Government should take further
steps to require insurers to offer Centrepay either through legislation or the General
Insurance Code of Practice;

e the Insurance Contracts Act be reviewed so that a consumer who pays a premium in
instalments does not have their contract cancelled or a claim denied where non-
payment of an instalment is due to financial hardship or through no fault of their own;
and

e Centrepay accept fortnightly payments of less than $10.

Recommendation to commit to comprehensive set of reforms

While we welcome the reforms envisaged by the discussion paper, we believe a still more
comprehensive set of reforms is also required.

First, in our view much of the recent consumer confusion around flood cover could have been
avoided by implementing ASIC's 2000 recommendations on improving disclosure, sales
processes and education, discussed in detail above in relation to consumer confusion about
flood cover.

Accordingly, we recommend that the Government commit to implement the full suite of ASIC's

2000 recommendations regarding improving disclosure, sales processes and education listed
earlier (which included but were not limited to a standard definition for flood).
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Secondly, in addition to the ASIC recommendations, we recommend that the Australian
Government:

1. Enact Australian Consumer Law unfair terms legislation for consumers of insurance
products™®

Unfair terms provisions will, amongst other things, obligate insurers to draft their flood
exclusion clauses according to a minimum standard of (objective) fairness.

2. Support the development of an Australian Standard for general insurance claims
handling and assessment

There is a long and documented history in this country of consumer concerns regarding
claims handling and assessment in the area of general insurance.’® There is also
significant experience within insurers and within the Financial Ombudsman Service's
(FOS) general insurance area regarding what constitutes best practice in the steps that
make up the process of receiving, handling and assessing general insurance claims, but
this experience has not been extended in any systematic way to standards across the
industry more generally.

Existing regulation or standards relating to claims handling, as set out in the General
Insurance Code of Practice and ASIC Regulatory Guides 165 & 139, are limited in scope
and coverage of this area, with a much greater focus placed on the standards for
complaint handling and dispute resolution (also important) than on the handling and
assessment of claims up to the point that the insurer makes a determination.
Consequently, they do not adequately protect consumers from unfair claims handling
and assessment practices including:

¢ Misinformation about a consumer's right to lodge a claim;
¢ Failure to process claims without delay;

e Poor practices with regard to the collection and use of evidence, including
technical evidence such as hydrologists and lay evidence such as eye witness
accounts;

e Failure to provide refusal of claims without delay including proper reasons for
refusal; and

o Failure to adequately inform consumers of their rights to IDR & EDR in relation to
refused claims or claims-related complaints.

It is on the public record in various consumer submissions on unfair terms legislation, that this legislation is a vital
piece of consumer protection, given the limitations of disclosure and education programs. See for instance National
Legal Aid submission to Inquiry into Trade Practices Amendment (ACL), Senate Economics Legislation
Committee, 2009 on Australian Consumer Law; National Legal Aid Submission to Options Paper on Unfair Terms,
Treasury, 2010; Consumer Action Law Centre submission to Inquiry into Trade Practices Amendment (ACL),
Senate Economics Legislation Committee, 2009 on Australian Consumer Law

18 See for instance Insurance Law Service submission to the 2009 Review of General Insurance Code of Practice;
Joint Consumer Submissions to the FOS Terms of Reference, Joint Consumer Submission to Review of ASIC RG
165 & 139; Legal Aid NSW submission to the Review of 10S (2005); National Legal Aid submission to Inquiry into
Trade Practices Amendment (ACL), Senate Economics Legislation Committee, 2009 on Australian Consumer Law;
National Legal Aid Submission to Options Paper on Unfair Terms, Treasury, 2010; Consumer Action Law Centre
submission to Inquiry into Trade Practices Amendment (ACL), Senate Economics Legislation Committee, 2009 on
Australian Consumer Law
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Consumers should be entitled to minimum standards of fairness and timeliness in the
handling of their claims, including in the legal and technical assessment of the claim by
the insurer.

While there is a need for some detail on best practice in these areas, this may be better
suited to the nature of a technical standard, developed in consultation with all
stakeholders, than higher-level legislation or regulation that does not typically go into
such detail but can call up technical standards if required. This is the way in which
complaints handling and dispute resolution is now addressed - an Australian Standard
on complaints handling has been developed which contains details on best practice, and
this standard has then been called up as a regulatory requirement for financial services
licensees under ASIC's regulatory guides (as well as being available more generally as
a best practice guide to other industries).

We submit that a new type of standard needs to be developed in Australia which will
address longstanding consumer concerns with claims handling and will encourage best
practice claims assessment by insurers. Such a standard would also help to guide FOS
and its general insurance panel in reviewing insurer-consumer disputes regarding claims
handling. We submit that the time has come for the Government to encourage and
support the development, most likely through Standards Australia, of an Australian
Standard for claims handling and assessment in general insurance.

Finally, we support the Government's decision to undertake a more comprehensive Natural
Disaster Insurance Review, as a full investigation of current problems in the insurance area and
possible solutions is required, including how best to address under-insurance and non-insurance
for natural disasters. We submit that our recommendations above could be considered as part of
this Review, but we also note that it is important the Review consider and recommend additional
reforms.

Thank you for the opportunity to comment on these proposals. Please contact us if you have
any questions about this submission - our contact details are set out in the Appendix.

Yours sincerely

e g LrtEE

Gerard Brody, Senior Manager Financial Inclusion Nick Stace, CEO
Brotherhood of St Laurence CHOICE

Catriona Lowe, co-CEO Fiona Guthrie, Executive Director
Consumer Action Law Centre Financial Counselling Australia
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Do Welhorpe

Denis Nelthorpe, Manager
Footscray Community Legal Centre

Andrew Crockett, Chairperson
National Legal Aid

Katherine Lane, Principal Solicitor
Insurance Law Service
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Appendix - About the Contributors
Brotherhood of St Laurence

The Brotherhood of St Laurence is an independent non-government organisation with strong
community links that has been working to reduce poverty in Australia since the 1930s. Based in
Melbourne, but with a national profile, the Brotherhood continues to fight for an Australia free of
poverty, guided by principles of advocacy, innovation and sustainability. Our work includes direct
service provision to people in need, the development of social enterprises to address inequality,
research to better understand the causes and effects of poverty in Australia, and the
development of policy solutions at both national and local levels.

Contact: Gerard Brody, Senior Manager Financial Inclusion, 03 9445 2425 or gbrody@bsl.org.au
CHOICE

CHOICE exists to unlock the power of consumers. Our vision is for Australians to be the most
savvy and active consumers in the world.

As a social enterprise we do this by providing clear information, advice and support on consumer
goods and services; by taking action with consumers against bad practice wherever it may exist;
and by fearlessly speaking out to promote consumers’ interests — ensuring the consumer voice is
heard clearly, loudly and cogently in corporations and in governments.

Contact: Katrina Lee, Strategic Policy Adviser, 02 9577 3347 or klee@choice.com.au
Consumer Action Law Centre

Consumer Action is an independent, not-for-profit, campaign-focused casework and policy
organisation. Consumer Action provides free legal advice and representation to vulnerable and
disadvantaged consumers across Victoria, and is the largest specialist consumer legal practice
in Australia. Consumer Action is also a nationally-recognised and influential policy and research
body, pursuing a law reform agenda across a range of important consumer issues at a
governmental level, in the media, and in the community directly.

Since September 2009 we have also operated a new service, MoneyHelp, a not-for-profit
financial counselling service funded by the Victorian Government to provide free, confidential and
independent financial advice to Victorians with changed financial circumstances due to job loss
or reduction in working hours, or experiencing mortgage or rental stress as a result of the current
economic climate.

Contact: David Leermakers, Policy Officer, 03 9670 5088 or david@consumeraction.org.au
Financial Counselling Australia
Financial Counselling Australia is the peak body for financial counsellors. Financial counsellors

help consumers in financial difficulty by providing information, support and advocacy. Their
services are free, confidential and independent.
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Contact: Fiona Guthrie, Executive Director, 0402 426 835 or fiona.guthrie@afccra.org
Footscray Community Legal Centre

Footscray Community Legal Centre and Financial Counselling Service is a non-profit, community
managed incorporated association. The Centre has a Legal Service and a Financial Counselling
Service. Our purpose is to address systemic injustice by providing free legal and financial
counselling services on an individual level and more broadly through community education, law
reform and advocacy. We assist people who live, work or study in the City or Maribyrnong. Our
service gives priority to those who cannot afford a private lawyer and/or do not qualify for Legal
Aid.

Contact: Denis Nelthorpe, Manager, 0414 545 290 or denis.nelthorpe@iinet.net.au
Insurance Law Service

The Consumer Credit Legal Centre is a community legal centre that also maintains a project
called the Insurance Law Service (“ILS”). The ILS is funded by the Legal Aid Commission of
NSW and the Commonwealth Attorney-General's Department through the Community Legal
Services Program. The ILS is a national service and has provided telephone advice in the
course of over 5,000 calls since its inception in mid 2007 and finalised more than 260 casework
files. Advice is provided free of charge on a 1300 number available throughout Australia. 28% of
calls in 2010/11 financial year to date came from Qld and 16% from Victoria, many involving
consumers affected by the recent storms and floods. ILS is actively involved in representing
consumers affected by the Queensland floods and previously acted for a number of consumers
affected by other natural disasters.

Contact: Katherine Lane, Principal Solicitor, 02 8204 1350 or kat.lane@cclcnsw.org.au
National Legal Aid

National Legal Aid (NLA) represents the Directors of the eight State and Territory Legal Aid
Commissions (Commissions) in Australia. The Commissions are independent statutory
authorities established under respective State or Territory enabling legislation. They are funded
by State or Territory and Commonwealth governments to provide legal assistance to
disadvantaged people.

NLA aims to ensure that the protection or assertion of the legal rights and interests of people are
not prejudiced by reason of their inability to:

. Obtain access to independent legal advice;

. Afford the appropriate cost of legal representation;

. Obtain access to the Federal and State and Territory legal systems; or

. Obtain adequate information about access to the law and the legal system.

Contact: Louise Smith, Executive Officer, 0419 350 065 or louise.smith@legalaid.tas.gov.au
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